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White House. I think during our ex-
tended debate on ANWR we had an ex-
tended discussion about the attitude of
the White House that did not prevail in
this body.

I think what is germane, however, is
the attitude of the White House with
regard to the sanctions on Iran and
Libya. They are quite clear, and I
think there is a notable similarity.
Those sanctions were initiated in retal-
iation to terrorist activities associated
with Libya. What was it? The downing
of Pan American flight 103 over Scot-
land. That is why we took that action.
It was most appropriate. In Iran, in
1979, it was the Embassy takeover and
the terrorist activities associated with
that.

So we have a parallel. I do not think
there is any question about it. We ter-
minated a relationship in the sanction
action against Libya and Iran for fos-
tering terrorism.

If what is going on with Saddam Hus-
sein is not an act of terrorism, I do not
know what is. I indicated in my state-
ment pretty much throughout, this is a
matter of principle for the United
States. I do not think there is any
question about the justification. It is
the same justification. Saddam Hussein
is fostering terrorism, and I think we
would all acknowledge that. So I think,
with all due respect, that is the jus-
tification for this action.

Today, who is more of a threat to the
world? Is it Iran, is it Libya, or is it
Iraq? Well, no question in my mind.

I am happy to respond to any ques-
tions.

I yield back the remainder of my
time.

Mr. BINGAMAN. Mr. President, I
yield back the remainder of our time as
well.

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 3159. The yeas and nays have been
ordered, and the clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. REID. I announce that the Sen-
ator from Hawaii (Mr. INOUYE), is nec-
essarily absent.

Mr. LOTT. I announce that the Sen-
ator from Oklahoma (Mr. NICKLES), is
necessarily absent.

The PRESIDING OFFICER (Mr. CAR-
PER). Are there any other Senators in
the Chamber desiring to vote?

The result was announced—yeas 88,
nays 10, as follows:

[Rollcall Vote No. 72 Leg.]

YEAS—88

Akaka
Allard
Allen
Baucus
Bayh
Bennett
Bond
Boxer
Breaux
Brownback
Bunning
Burns
Campbell
Cantwell
Carnahan

Cleland
Clinton
Cochran
Collins
Conrad
Corzine
Craig
Crapo
Daschle
Dayton
DeWine
Dodd
Domenici
Dorgan
Durbin

Edwards
Ensign
Enzi
Feingold
Feinstein
Frist
Graham
Grassley
Gregg
Harkin
Hatch
Helms
Hollings
Hutchinson
Hutchison

Inhofe
Jeffords
Johnson
Kennedy
Kerry
Kohl
Kyl
Landrieu
Leahy
Levin
Lieberman
Lincoln
Lott
McCain
McConnell

Mikulski
Miller
Murkowski
Murray
Nelson (FL)
Reed
Reid
Roberts
Rockefeller
Santorum
Sarbanes
Schumer
Sessions
Shelby
Smith (NH)

Smith (OR)
Snowe
Specter
Stabenow
Stevens
Thomas
Thompson
Thurmond
Torricelli
Voinovich
Warner
Wellstone
Wyden

NAYS—10

Biden
Bingaman
Byrd
Carper

Chafee
Fitzgerald
Gramm
Hagel

Lugar
Nelson (NE)

NOT VOTING—2

Inouye Nickles

The amendment No. 3159 was agreed
to.

Mr. MURKOWSKI. Mr. President, I
move to reconsider the vote, and I
move to lay that motion on the table.
The motion to lay on the table as
agreed to.

CAPACITY-BASED STANDARDS

Mr. DOMENICI. Mr. President, I have
discussed with Senator BINGAMAN a
concern with his amendment No. 3016.
In particular, I question whether we
should structure the renewable port-
folio standard to refer to the ‘‘capac-
ity’’ of a renewable system or, as done
in Senator BINGAMAN’s amendment, to
the ‘‘energy generated.’’ I think we
would simplify compliance by staying
with a ‘‘capacity-based’’ standard, but
I realize that this is a complex issue. I
strongly recommend that we return to
this issue in conference and carefully
evaluate the pros and cons of these two
approaches.

Mr. BINGAMAN. I concur with my
colleague that this issue deserves more
discussion. I look forward to further
analysis and discussion of this in con-
ference in order to arrive at a final po-
sition.

f

ENHANCED BORDER SECURITY
AND VISA ENTRY REFORM ACT
OF 2002

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of H.R. 3525,
which the clerk will report.

The legislative clerk read as follows:
A bill (H.R. 3525) to enhance the bor-

der security of the United States, and
for other purposes.

The PRESIDING OFFICER. Who
yields time?

Mr. KENNEDY. Mr. President, I un-
derstand that we have a time limit on
both the bill and the particular amend-
ments. Am I correct?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. KENNEDY. And the time on the
overall bill is?

The PRESIDING OFFICER. Thirty
minutes equally divided.

Mr. KENNEDY. And 40 minutes on
each amendment equally divided. Am I
correct?

The PRESIDING OFFICER. That is
correct.

Mr. KENNEDY. Mr. President, I yield
myself 4 minutes.

Mr. President, I am very pleased that
we are enacting the Enhanced Border
Security and Visa Entry Reform Act of
2002.

I would like at the outset to thank
my colleagues and fellow sponsors,
Senators BROWNBACK, FEINSTEIN, and
KYL, as well as their dedicated staff,
David Neal, LaVita Strickland, and
Elizabeth Maier. We began working to-
gether on this legislation in November
and have moved through every stage of
this process as a united team.

I would also like to thank Senator
HOLLINGS and Senator GREGG for their
invaluable contributions to the bill. I
thank Senator BYRD for steadfastly
working with us to make important
improvements to the legislation.

Finally, I thank all of our colleagues
in the Senate for withdrawing their un-
related amendments to assure the swift
passage of this vital legislation, the
Enhanced Border Security and Visa
Entry Reform Act, which will strength-
en the security of our borders. It will
improve our ability to screen visitors,
monitor foreign nationals, and enhance
our capacity to deter potential terror-
ists.

Our bill provides real solutions to
real problems. It closes loopholes in
our immigration system. Our solutions
include expanding intelligence and law
enforcement capabilities, upgrading
21st century technology, and estab-
lishing an electronic interoperable
data system. Vital information will be
shared in real time among our front
line agencies.

Our legislation sets realistic dead-
lines for the Attorney General and the
Secretary of State to issue to all for-
eign nationals machine-readable, tam-
per-resistant travel documents with bi-
ometric identifiers. It also sets a real-
istic deadline for our ports of entry to
be used with biometric data readers
and scanners.

It also recognizes the valuable role of
our border security and INS personnel
by ensuring that these offices receive
adequate pay and training and have the
technology they need to secure our
borders without obstructing the effi-
cient flow of persons and commerce.

It also recognizes the demands on our
consular offices, and provides them
with the additional training and re-
sources to screen for security threats.

In this legislation, we preserve the
visa waiver program but require a
stringent reporting requirement on
passport theft and more frequent eval-
uation of participating countries’ com-
pliance with the programs’ conditions.

Our bill honors our proud immigra-
tion tradition. It safeguards the entry
of the more than 31 million persons
who enter the United States legally
each year as visitor students, tem-
porary workers, and the 550 million
who legally cross our borders each year
to visit family and friends.
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We recognize that immigration is not

the problem—terrorism is. We must
identify and isolate potential terror-
ists—not isolate the United States.
‘‘Fortress America’’ is not a solution
that we would consider.

In defending America, we are defend-
ing the fundamental constitutional
principles of diversity, cultural ex-
change, and civil rights that have made
America strong in the past and which
will make us even prouder in the fu-
ture.

This legislation strikes the appro-
priate balance. I hope we will receive
overwhelming support for it.

I withhold the remainder of my time.
The PRESIDING OFFICER. The Sen-

ator from Kansas.
Mr. BROWNBACK. Mr. President, I

join my colleague, Senator KENNEDY,
as ranking member on the Immigration
Subcommittee to support this bill.

This bill cleared the House of Rep-
resentatives twice on a unanimous con-
sent calendar. It is important. We still
have problems at our borders. This bill
deals with trying to get at the terror-
ists who seek to enter our land and not
the legitimate people who are seeking
to come here for reasons that are posi-
tive to the United States.

This bill is a testament to the dedica-
tion of this body and in Congress. It is
bipartisan. It has had the input of
many Members. The bill reflects how
truly united we as Americans stand be-
fore the threat of terrorism.

The bill is the product of a lot of
dedicated people, too many to name—
elected officials from both sides of the
aisle, from both Houses, and experts
from both inside and outside of Govern-
ment. The entire community in and
around Washington and the country
came together for this common goal of
defending America.

The bill is endorsed by the entire im-
migration spectrum. The groups that
are the most impacted by it endorse it.
They appreciate the hard decisions
that have to be made after September
11 and see the wisdom in this legisla-
tion.

We have legislation here that pro-
tects our borders without compro-
mising our values or our economy. This
legislation is a measured, intelligent
response to an evil that we will defeat.
I am proud to be a part of this bill.

I will describe quickly, what we are
trying to do—and we will get it done—
is to get information sharing from the
various governmental agencies—the
INS, the State Department, but also
the CIA, the FBI, the DIA, and, hope-
fully, even other intelligence sources—
so that we will have information shar-
ing so we can catch before they enter
this country people who seek to do
harm. That information sharing is not
taking place to the degree it needs to
be today. Senator KENNEDY noted how
many people yearly enter this country
legally—over 300 million entries—and
we are looking for those few who seek
to come in here to do us harm. We are
looking for a needle in a haystack, so

we have to have that information shar-
ing.

We are trying to expand the perim-
eter around the United States. This
would include working with Canada
and Mexico to get our perimeter broad-
er and more secure.

I visited the El Paso INS detention
facility 1 year ago. There at the deten-
tion center were people who had tried
to enter our country illegally from 59
different countries, coming in through
Central America, going up by land
through Central America, through
Mexico. We need to get the Mexican
Government’s support and help in pro-
tecting our perimeter.

We require manifests from other
countries before the flights leave so we
can check those when they come in. We
provide more monitoring of foreign
students in this country once they
come here.

On September 11, unfortunately,
some of those terrorists were here
under student visas. We have to mon-
itor the foreign students better in this
country.

This bill provides biometrics. It pro-
vides more information we can use in
checking people at the border. We have
a number of other provisions that are
in the bill. It provides for more border
security officials to be able to check to
make sure we are getting our job done.

In short, Mr. President, this bill has
received a lot of work. We need to pass
this legislation. I believe we will get it
passed today.

Mr. President, I yield the floor and
reserve the remainder of our time.

The PRESIDING OFFICER. Who
yields time?

Mr. DOMENICI. Will the Senator
yield for a question from the Senator
from New Mexico?

Mr. BROWNBACK. I would be happy
to yield for a question. I have yielded
back the floor.

If I could secure the floor, Mr. Presi-
dent, I would be happy to yield for a
question from the Senator from New
Mexico.

The PRESIDING OFFICER. The Sen-
ator from Kansas.

Mr. DOMENICI. I say to the Senator,
I would just like to eliminate a little
bit of confusion. This bill is going to
pass unanimously—or almost—today.
And stories are going to say we pro-
vided 1,000 new agents for the INS and
all the other things you provide in this
bill.

I wonder if you might tell me, is any
of this money appropriated by this bill?

Mr. BROWNBACK. If I could respond
to that question, within the Presi-
dent’s budget is allocated $742 million
in the first year for the implementa-
tion of this bill. It is within the Presi-
dent’s budget. It is believed that the
budget needs for the first year are $1.3
billion total. We have over half of that
in the President’s budget, and we are
going to be seeking the approval for ad-
ditional resources. We think we can
compete for the necessary funding with
the homeland security issues within it.

It is going to take authority, and this
is the authority it is going to take ap-
propriations to be able to get this im-
plemented. The Senator from West Vir-
ginia has been raising in hearings and
in this Chamber this issue about the
implementation.

Mr. DOMENICI. I say to the Senator,
as I indicated, I do not doubt it has
wonderful provisions in it. I have read
them. I come from the border, and I
confirm that they are all good; our bor-
der people would like to have them.

I just want to make sure we under-
stand that there is no money provided
in this bill. So the public will get the
story today or tomorrow that we
passed this bill, but 3 or 4 months from
now, when the appropriations bill
comes that funds these kinds of activi-
ties, the Appropriations Committee has
to have the money or we will just have
another bill that expresses, in beautiful
words, what we would like to have hap-
pen for our country. Is that about
right?

Mr. BROWNBACK. No. I would dis-
agree, if I could, with my colleague.
The appropriate way to proceed is au-
thorization language, then appropria-
tions, of course. What we are doing
here is the authorization language. The
President has built into his budget re-
quest over half of the funding for this
already. Now we will have to appro-
priate it. But to get there, first we are
supposed to authorize. This is author-
izing language.

Mr. DOMENICI. Sure. There is noth-
ing tricky about my question. I am not
trying to put anyone on the spot. I am
just trying to establish that unless the
money is appropriated later on by an-
other act of Congress, and signed in an-
other act by the President, we do not
have 200 new agents this year in each
of the Departments, we don’t have the
research money that is in this bill for
new technology, because this bill does
not provide for any money to be spent.
If that is not a correct statement, then
I withdraw it.

Mr. BROWNBACK. That is correct.
This is authorizing language.

Mr. DOMENICI. I thank the Senator
very much.

Mr. BROWNBACK. I reserve the re-
mainder of my time.

The PRESIDING OFFICER. Who
yields time?

Mr. KENNEDY. I yield myself a half
a minute.

I want to add to what my colleague
said. There is also $100 million in fees
here. We have raised the fee part of it,
which will be self-funding, making the
total $843 million. This agency has a
budget of $6 billion. It is our intention
to try to work within that $6 billion to
find the additional money and to work
with the Appropriations Committee.

But I think that the point the Sen-
ator from New Mexico makes about the
difference between authorization and
appropriations is always worthwhile to
point out so people have a very full un-
derstanding of the process.

Mr. DOMENICI. I thank the Sen-
ators.
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The PRESIDING OFFICER. Who

yields time?
The Senator from West Virginia.
Mr. BYRD. Mr. President, before the

distinguished Senator from New Mex-
ico leaves the floor, I say to the Sen-
ator from New Mexico, he has made a
very important observation.

I am going to vote for this bill. But
we do not have a CBO estimate of the
cost. We have no estimate of the cost.
There is an estimate by the Immigra-
tion and Naturalization Service. Now,
that may be off a great deal or it may
not be off a great deal.

I think it is important to keep in
mind what the distinguished Senator
from New Mexico has pointed out.
There is a great difference between au-
thorizations and appropriations. And it
is the money that counts. Cicero, that
great Roman orator, said: ‘‘There is no
fortress so strong that money cannot
take it.’’ So it is the money that
counts. And the Senator has made an
important observation. I made that ob-
servation, too, early on. And I don’t
know what the estimate of the cost is
going to be in here. We have certain es-
timates, the $1.1 billion for the first
year, and the $3.2 billion—or something
like that—$3.2 billion for 3 years. But
those are estimates. They are by the
Immigration and Naturalization Serv-
ice. And, of course, that is not a great
bank to put your money into when the
INS estimates it. We have seen that
agency fall on its face so many times
in recent years.

But, in any event, I thank the Sen-
ator.

Mr. DOMENICI. Will the Senator
yield for 1 minute?

Mr. BYRD. Yes. I would be glad to
yield.

Mr. DOMENICI. A question along
with this observation: I say to the Sen-
ator, it seems to me that what we do—
and what we are doing in this crisis,
which is a very big crisis, with the
President putting large numbers of bil-
lions of dollars in homeland security
and saying this is new money—we
come along and pass bills that author-
ize the new programs that he is saying
he wants new money for, but the truth
of the matter is that very seldom are
any existing programs that are being
paid for eliminated.

So you are going to have a sub-
committee of your Committee on Ap-
propriations, maybe two, that are
going to fund this authorization bill—
or maybe not, or maybe part of it; who
knows? But the President had in mind
canceling a whole bunch of programs in
order to pay for this. And the point I
make is, nobody helps with that part of
the burden. Nobody carries any weight
on trying to make room within the
Government. They just pass on to the
appropriators a very good, wonderful,
new set of authorizations that we have
all passed, and we go home and tell our
people it is going to help solve the cri-
sis that is before us with reference to
taking care of our borders, which are
porous and should not even be called
borders, they are so bad.

I thank the Senator.
Mr. BYRD. Well, the Senator is cor-

rect. There will be a lot of eyes looking
toward the Senator from New Mexico
and toward me, and the other 27 mem-
bers of the Senate Appropriations Com-
mittee, when it comes time to put the
money on the barrelhead.

But having said that, I am going to
vote for this bill. I am still going to
seek a CBO estimate of the cost be-
cause I think that would be helpful in
the coming days as we proceed to the
conference and then to the conference
report, and so on.

AMENDMENT NO. 3161

(Purpose: To revise provisions relating to the
compliance by institutions and other enti-
ties with recordkeeping and reporting re-
quirements with respect to nonimmigrant
students and exchange visitors)
Mr. BYRD. Mr. President, the oppor-

tunity to seek a quality higher edu-
cation has long enticed men and
women to leave their homelands to
travel to America.

We are, by and large, a generous Na-
tion when it comes to providing an
education to foreign citizenry. Indeed,
American colleges, universities, and
technical schools have opened wide
their doors to students from foreign
lands. And all levels of schooling are
available to foreign nationals of every
age—from preschool to post-graduate
work, from public grade schools to pri-
vate technical-training institutions.

In fact, foreign students have proven
to be a lucrative source of revenue for
U.S. educational institutions. Private-
sector analysts estimate that foreign
students contribute between $9 billion
and $13 billion to the U.S. economy
every year. Any number of marketing
efforts are made by colleges and uni-
versities to recruit foreign students,
whose tuition fees serve to bulk up col-
lege budgets.

As a result, we have opened our bor-
ders to a stream of foreign students
with precious little oversight of their
movement through the American edu-
cational stream. According to the INS,
there are currently 2 million foreign
students admitted to study in this
country—649,000 of whom were admit-
ted just last year. These include nu-
clear engineering scholars, bio-
chemistry students, and pilot-trainees,
who have access to sensitive tech-
nology, training, and information.

Yet while our schools have been
training would-be pilots in the art of
flying airliners, we have been asleep at
the switch! There has been too little
accountability, and too few checks,
largely because oversight has proven
too burdensome and costly for the gov-
ernment and the U.S. educational in-
dustry.

The lax government oversight of
these student visa beneficiaries was un-
derscored by the fact that three of the
September 11 hijackers were awarded
student visas—not to mention the fact
that the INS was still processing the
student visa applications for two of
them 6 months after they had crashed

two planes into the World Trade Center
towers and gone on to meet their eter-
nal destiny.

Clearly INS has not been up to the
job of monitoring foreign students,
and, in its current condition, placing
new burdens on that agency alone is no
solution. Therefore, as we look at our
Nation through the prism of the new
realities of terrorism, we must recon-
sider ways to involve those who have
the best opportunity to prevent at-
tacks. We need the assistance of our
educational institutions.

In recent years, efforts to impose
more stringent reporting requirements
on schools have faltered because edu-
cational institutions have been reluc-
tant to get into the job of monitoring
foreign students. In fact, colleges and
universities have lobbied heavily
against such requirements, and the
current lack of a national program to
monitor foreign students indicates the
effectiveness of that lobbying effort.

The pending legislation takes some
important steps toward closing many
of the loopholes in our foreign student
policies that could be exploited by a
potential terrorist. If the student mon-
itoring provisions in this bill are to be
successful, however, we must ensure
the participation of our schools. These
institutions are best suited to inform
the INS and the State Department as
to which students have been accepted
to attend a school, whether they actu-
ally show up for class once they enter
the country on a student visa, and
whether they continue their classes or
merely drop out of sight after checking
in with the admissions office.

Monitoring the student via program
requires a partnership between the gov-
ernment and all colleges, and technical
schools that accept foreigners.

The pending bill gives the INS and
the Secretary of State too much discre-
tion in determining whether or not
these educational institutions should
be penalized.

Section 502(c) of this bill reads:
EFFECT OF FAILURE TO COMPLY.—Failure of

an institution or other entity to comply
with the record keeping and reporting re-
quirements to receive nonimmigrant stu-
dents or exchange visitor program partici-
pants under section 101(a)(15) (F), (M), or (J)
of the Immigration and Nationality Act (8
U.S.C. 1101(a)(15) (F), (M), or (J)) or Section
641 of the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996 (8
U.S.C. 1372), may, at the election of the Com-
missioner of Immigration and Naturalization
or the Secretary of State, result in the ter-
mination, suspension, or limitation of the in-
stitution’s approval to receive such students
or the termination of the other entity’s des-
ignation to sponsor exchange visitor pro-
gram participants, as the case may be.

What’s more, in section 502 of this
bill, the ‘‘periodic reviews,’’ which the
INS Commissioner, Secretary of State,
and Secretary of Education are re-
quired to make to determine whether
institutions are complying with this
legislation, are not defined. A ‘‘peri-
odic review’’ could mean every 5 years
or it could mean every 20 years or it
could mean every 50 years.
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That is very soft language.
My amendment would require re-

views by the relevant agency heads at
least once every two years. Further, if
they found that U.S. educational insti-
tutions were materially not complying
with the reporting requirements in this
bill, my amendment would require the
relevant agency heads to terminate or
suspend, for at least one year, the right
of those institutions to accept foreign
students.

This amendment makes clear the se-
rious concern about this Nation’s abil-
ity to help foreign students while also
protecting our homeland. Educational
institutions are essential partners in
our efforts to ensure that foreign stu-
dents really are ‘‘students’’ with no
other agenda but learning.

I thank Senators KENNEDY,
BROWNBACK, FEINSTEIN, and KYL for
their support of this amendment. I
hope that the Senate will adopt it.

Mr. President, I have made my state-
ment prior to calling up the amend-
ment. I ask unanimous consent that
the time I have consumed in reading
my statement come out of my time on
the amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Mr. President, I send the
amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
The Senator from West Virginia [Mr.

BYRD] proposes an amendment numbered
3161:

On page 49, beginning on line 4, strike
‘‘The’’ and all that follows through ‘‘re-
views’’ on line 7 and insert ‘‘Not later than
two years after the date of enactment of this
Act, and every two years thereafter, the
Commissioner of Immigration and Natu-
ralization, in consultation with the Sec-
retary of Education, shall conduct a review’’.

On page 49, lines 22 and 23, strike ‘‘The Sec-
retary of State shall conduct periodic re-
views’’ and insert ‘‘Not later than two years
after the date of enactment of this Act, and
every two years thereafter, the Secretary of
State shall conduct a review’’.

On page 50, line 16, strike ‘‘(c) EFFECT OF
FAILURE TO COMPLY.—Failure’’ and insert
‘‘(c) EFFECT OF MATERIAL FAILURE TO COM-
PLY.—Material failure’’.

Beginning on page 50, line 24, strike ‘‘may’’
and all that follows through the period on
line 5 of page 51 and insert the following:
‘‘shall result in the suspension for at least
one year or termination, at the election of
the Commissioner of Immigration and Natu-
ralization, of the institution’s approval to
receive such students, or result in the sus-
pension for at least one year or termination,
at the election of the Secretary of State, of
the other entity’s designation to sponsor ex-
change visitor program participants, as the
case may be.’’.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized.

Mr. KENNEDY. Mr. President, I will
urge our colleagues to support this
amendment for the excellent reasons
that the sponsor gave in support and in
justification of the amendment.

There are now 26,000 universities and
schools that can effectively approve a
foreign student to come and study. But

the foreign student has to qualify for
the visa project at the current time.
We have included some very important
requirements in this legislation be-
cause this has been one of the great
loopholes in our monitoring of who
comes into this country and who does
not.

The State Department must first re-
ceive the electronic evidence of the ac-
ceptance from an approved U.S. insti-
tution prior to issuing a student visa.
The State Department must inform the
INS that a visa has been approved. The
INS must inform the approved institu-
tion the student has been admitted
into the country, and then the ap-
proved institution must notify INS
when the student has registered and
enrolled. If the student doesn’t report
for class, the school must notify the
INS of this absence not later than 30
days after the deadline for the classes.

So the colleges and universities have
to develop that kind of system in order
to be qualified for these programs,
which is enormously important and a
very significant, dramatic change from
the current situation.

Currently, there are sporadic inspec-
tions of the universities. So now the
Byrd amendment comes along and
says, well, what you have in here looks
good on paper, but what we take note
of is the fact that, even if it is good on
paper, the INS, in its history, has been
sporadic in inspecting and finding out
whether the schools and colleges are
doing what they said and what they are
supposed to do. That has been true.
This tightens that provision up in a
very important way.

If there is a material breach, then
there will be a suspension of that insti-
tution from being able to receive the
foreign students. So I believe it is
going to make a very important dif-
ference in terms of compliance with
one of the most important aspects of
this legislation, which is understanding
the students who are coming here,
monitoring the students when they are
here, knowing when the students are
leaving, and if the students are not at-
tending the schools, having access to
that kind of information as well.

I thank the Senator from West Vir-
ginia for the amendment. What it does
is put real teeth into this provision
which we had worked out in the com-
mittee to achieve the kind of oversight
the INS has not had up to this time.

Mr. BYRD. Mr. President, I thank
the Senator for his statement.

The PRESIDING OFFICER. The Sen-
ator from Kansas is recognized.

Mr. BROWNBACK. Mr. President, I
urge my colleagues, as well, to support
the Byrd amendment. The reasons have
been stated by both Senators BYRD and
KENNEDY. I think the important thing
to look at and see here is that we have
a number of foreign students in the
United States, and this has been a very
positive thing, overall, for the United
States and for the rest of the world. I
don’t think anybody would disagree
with that statement. Yet what we have

had taking place is a system that, over
time, has gotten far too loose, and we
saw the effects of that on September
11, where a couple of these individuals
who came into the United States and
did this operation, this horrific thing
that happened, came in under student
visas because they were looking for
weaknesses in the system to get into
the United States in a less restrictive,
reviewed area. So that is why this has
been at the very heart of this bill.

Senator BYRD puts in a good provi-
sion. There have been sporadic reviews
by the Government of the educational
institutions to see that they are doing
this right, that they are taking the
program seriously and not just finding
some way of being able to bump up
their student account and the number
of students coming to the United
States. We will have a regular report-
ing requirement and we will be able to
monitor this much more closely. It
should not inhibit legitimate students
from coming here, nor the institutions
that are legitimate and serious about
what their projects are. It will be a bit
more of a hindrance to those looking to
increase their foreign student accounts
and, hopefully, it will help us to get at
those students who are here to do us
harm.

I urge adoption of this amendment.
The PRESIDING OFFICER. The Sen-

ator from California is recognized.
Mrs. FEINSTEIN. Mr. President, this

amendment actually came into the bill
from the original parts of the bill, Sen-
ator KYL’s and my investigations from
the Terrorism and Technology Sub-
committee. What we found is the stu-
dent visa program was greatly in dis-
array. We found that we have about
660,000 students coming in a year, and
there is no tracking of any of them.
Nobody knows whether they are really
at a school.

Up to this point, the schools have had
no responsibility to report that a stu-
dent has arrived, that a student is tak-
ing this or that course and, yes, that
the student has stayed in school. So I
think Senator BYRD’s amendment
strengthens what is already in the bill.
I think it makes it a better bill. We in-
tend to follow up on this. Senator KEN-
NEDY and I have discussed it. We intend
to see, in fact, that the schools do keep
their word and do, in fact, do the re-
porting they are required to do under
this legislation.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. KYL. Mr. President, Senator
FEINSTEIN and I were upstairs a mo-
ment ago during the time allotted for
discussion of the bill in general. Let me
take a couple of minutes, if I could, to
express my support also for the amend-
ment pending that Senator BYRD of-
fered. As Senator FEINSTEIN said, it
will strengthen what we are trying to
do with the student visa program.

Mr. President, the Judiciary Com-
mittee has a couple of subcommittees
of jurisdiction. Senator KENNEDY and
Senator BROWNBACK are the chairman
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and ranking member of the Immigra-
tion Subcommittee, and I have the
honor of serving on that committee, as
does Senator FEINSTEIN. She chairs and
I am ranking member of the Terrorism
Subcommittee. So we have had the
ability in both of these subcommittees
to hold hearings and to discover after
September 11 areas in which we can im-
prove our immigration laws to make it
much more difficult for terrorists to
enter this country or to stay here ille-
gally.

This legislation is designed to close
as many of those so-called loopholes as
we can. I think it is a good effort in
that regard. Each of the amendments
that will be offered by Senator BYRD,
in one way or another, strengthens the
bill we have already offered.

I wanted to make two quick com-
ments. Eighteen of the terrorists who
entered the country and flew airplanes
into the World Trade Center, the Pen-
tagon, and into the ground in Pennsyl-
vania came in using B–1, B–2 tourist
visas. According to the Department of
State, 47 foreign-born individuals, in-
cluding these 19, have been charged
with, pled guilty to, or been convicted
of involvement in terrorism over the
past decade. All 47 of these people had
contacts with an INS inspector. Yet,
somehow, they were able to get into
the country. The 19th of the 19 was
Hani Hanjour. He entered the country
on an F1 student visa, the subject of
the specific amendment now before us.
He supposedly came here to attend
classes and study English. He never
showed up for class. The school did not
notify the authorities that he never at-
tended classes. He overstayed his visa
and just melted into our society.

Another example of one of the terror-
ists, Mohamed Atta, came in on a tour-
ist visa. According to several sources,
he was placed on the FBI watch list 6
weeks before the terrorist attacks. But
his name was never entered into INS’s
system. Before his visa expired in De-
cember of 2000, Atta actually went to
the INS to change his status to that of
student. After December of 2000, even
without the information that showed
his placement on a watch list, he
should not have been allowed to reen-
ter the country.

Yet, on June 3, 2000, at Newark Inter-
national Airport on a Czech Air flight
from Prague, after being questioned by
INS for an hour, he was admitted back
into the United States.

My point of illustrating with these
two examples is to point out that the
INS had contact with all of these peo-
ple. They clearly should have been
caught, but they were not caught be-
cause the INS officials either did not
have the information they should have
had or for some other reason did not
ask the right questions.

Mary Ryan, who is one of the people
who testified before Senator FEIN-
STEIN’s subcommittee—her title is As-
sistant Secretary for Consular Affairs,
Department of State—actually said: we
felt like the woman driving through

the school zone at 15 miles an hour and
the little girl runs out behind the
parked cars. She gets hit, and we feel
terrible, but what could we do about it?
That is why we set about trying to fig-
ure out what we could do about it.

One provision is to tighten up the
student visa requirements. Without
going into anything further, I think it
sets the stage for what we are trying to
accomplish and trying to close some of
these loopholes, how we hope it will
have some good, positive effect—not
the overall answer to terrorism, but it
will help to some extent.

As I said, the amendments Senator
BYRD offers strengthen the bill. I am
supportive of them, and I hope we can
get to final passage.

The PRESIDING OFFICER. Who
yields time?

Mr. BYRD. Mr. President, if it is
agreeable with Senator KENNEDY and
the other cosponsors of the amend-
ment, I will yield back the remainder
of my time on the amendment. Some
Senators have been promised that
there will be no votes until about 7:15
p.m. If it is agreeable with all the co-
sponsors, I will be happy to ask unani-
mous consent that the vote on this
amendment occur upon the expiration
of all time on the amendments and fur-
ther statements can be made in regard
to the bill so that the votes would be
stacked for beginning, say, around 7:15
p.m.

The PRESIDING OFFICER (Mr. DAY-
TON). The Senator from Massachusetts.

Mr. KENNEDY. Mr. President, stack-
ing the votes is fine with me. I would
rather have our colleagues available so
that we can move along. It is just 6
o’clock now. Maybe my cosponsors
want to spend time describing the
amendments. I do not think so. I know
Senator FEINSTEIN has not had a
chance to address the whole issue as a
prime sponsor. It seems to me we
should be able to consider these amend-
ments in a timely manner. I would like
to see if we can move the votes to prior
to 7:15 p.m. If the leader set that time,
then that will be the time, but I hope
we can make progress prior to that
time.

The PRESIDING OFFICER. The Sen-
ator from Kansas.

Mr. BROWNBACK. Mr. President, if
we stack these votes, I certainly think
our colleagues will appreciate that. I
believe there is going to be, if I under-
stand the intention of the Senator
from West Virginia and the amend-
ments he is putting forward, broad
agreement amongst the cosponsors of
the amendments.

All of these are strengthening
amendments. I see no reason why we
cannot do all of the amendments to-
gether in an expedited fashion. What
the Senator is doing is really making
the bill better. I do not know if it is
possible, but if we could do it, we could
have a limited number of votes for
which we would call our colleagues
back.

These are good amendments. I do not
anticipate anybody coming to the

Chamber in opposition to them. Pos-
sibly we could adopt these together as
one. Of the ones I have looked at, they
appear to look quite good. My hope is
to complete them quickly. If we need
to do it at 7:15 p.m., fine, and we can do
them possibly altogether.

Mr. BYRD. I think it will work out
all right if we just proceed.

I ask unanimous consent, Mr. Presi-
dent, that the vote on this amendment
occur at the expiration of the time on
all the amendments with the yielding
back of that time and yielding back or
making final statements on the bill, if
that is agreeable with the cosponsors.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Mr. President, I ask for
the yeas and nays on the pending
amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.
AMENDMENT NO. 3162

Mr. BYRD. Mr. President, I send to
the desk the second amendment, and I
ask that the clerk read the amend-
ment.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
The Senator from West Virginia [Mr.

BYRD] proposes an amendment numbered
3162.

(Purpose: To require as a condition of a
country’s designation or continued des-
ignation as a program country under the
Visa Waiver Program that the country re-
ports to the United States Government the
theft of blank passports issued by that
country)
Beginning on page 32, strike line 23 and all

that follows through line 5 on page 33 and in-
sert the following:

(a) REPORTING PASSPORT THEFTS.—Section
217 of the Immigration and Nationality Act
(8 U.S.C. 1187) is amended—

(1) by adding at the end of subsection (c)(2)
the following new subparagraph:

‘‘(D) REPORTING PASSPORT THEFTS.—The
government of the country certifies that it
reports to the United States Government on
a timely basis the theft of blank passports
issued by that country.’’; and

(2) in subsection (c)(5)(A)(i), by striking ‘‘5
years’’ and inserting ‘‘2 years’’; and

(3) by adding at the end of subsection (f)
the following new paragraph:

‘‘(5) FAILURE TO REPORT PASSPORT
THEFTS.—If the Attorney General and the
Secretary of State jointly determine that
the program country is not reporting the
theft of blank passports, as required by sub-
section (c)(2)(D), the Attorney General shall
terminate the designation of the country as
a program country.’’.

Mr. BYRD. Mr. President, I yield
such time as I may consume from my
time on the amendment.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. BYRD. Mr. President, in my tes-
timony before the Immigration Sub-
committee last week, I spoke about the
safety of the American people and how
that safety within their own borders
often takes a back seat to such issues
as commerce and diplomacy.
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The visa waiver program, I believe, is

a clear example of what I was talking
about.

The program allows 23 million citi-
zens from 28 countries to enter the
United States without first obtaining a
visa from a U.S. consulate abroad. This
program, by eliminating the visa re-
quirement and the subsequent State
Department background check, expe-
dites travel and commerce, but waives
the usual first step by which foreigners
are screened for admissibility when
seeking to enter the United States.

Consequently, in a 1999 study, the
Justice Department’s Office of the In-
spector General found that terrorists,
criminals, and alien smugglers have at-
tempted to gain entry into the United
States through the waiver program.
The inspector general’s office also com-
mented on the danger of stolen pass-
ports from visa waiver countries being
used by terrorists to enter the United
States without a visa.

It has been noted that in 1992 one of
the conspirators in the 1993 World
Trade Center bombing tried to get into
the United States through the visa
waiver program with a fake Swedish
passport. Fortunately, he was caught,
and a search of his luggage revealed
bomb-making instructions.

In recent years, tens of thousands of
blank passports from visa waiver coun-
tries have been stolen. These passports
are sold on the black market to terror-
ists, criminals, and anyone else who
may wish to avoid a State Department
background check before entering the
United States.

While only countries deemed ‘‘low-
risk’’ are allowed to participate in the
visa waiver program, and they must
meet certain qualifications, the Attor-
ney General is only required to review
these countries’ participation once
every 5 years. Moreover, the Attorney
General is not required to consider the
efforts to prevent theft when deter-
mining whether to accept the country
into or allow the country to continue
to participate in the visa waiver pro-
gram.

My amendment would require the At-
torney General to review the countries
that participate in the visa waiver pro-
gram at least once every 2 years to
help ensure that those countries con-
tinue to meet the programs’s stand-
ards, and it also requires the Attorney
General to remove countries from the
program that do not report stolen pass-
ports. I am hopeful that my amend-
ment will foster the kind of review
that will result in greater scrutiny of
this program and of those who enter
the country through it.

This is a commonsense amendment,
and I hope that Senators will support
it.

I have discussed it with Senator KEN-
NEDY, and he in turn has discussed it
with the other authors of the bill and I
hope that all Senators will support the
amendment. I believe it to be a good
one, a very worthwhile amendment.

I yield back the remainder of my
time.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. I urge our colleagues
to support this amendment as well. It
strengthens an important provision in
the legislation. The Senator has out-
lined what the visa waiver program is,
available now to 28 different countries.

Why the visa waiver? It was the judg-
ment and the determination that if 2
percent, or less than 2 percent, of the
visa applications were going to be re-
jected, then it probably made sense in
terms of the efficiency to grant a visa
waiver to that particular country.
These are generally our oldest allies
and friends as nations. A country has
to stay at 21⁄2 percent in order to stay
in the program. Six countries a year is
the general rule.

So what the Senator’s amendment
does is it says, look, given the changed
circumstances that exist in the world,
at least every 2 years we want to see
countries reviewed. This is certainly
supportable.

One of the principal reasons, obvi-
ously, in reviewing a country in terms
of a visa waiver, may be because there
are national security issues that are
different. There may be law enforce-
ment issues that are different. If there
are security issues that are different,
then we would want to know it and
know about it in a timely way.

We have seen in recent times, a
month ago, Argentina was dropped
from the visa waiver program because
of the turmoil that exists there and the
enormous numbers of people who were
leaving with very little intention per-
haps of returning. So the amendment
of the Senator will ensure that the visa
waiver program will carry forward its
real intention, and it will be carefully
reviewed every 2 years with the idea
that the review, which will be by the
State Department and the Attorney
General, will look at the country and
see if there are new issues of security
that may pose a potential threat to the
United States. If they do, they can
take the action of removing the coun-
try, or make other recommendations.

The second feature of this amend-
ment, which is enormously important,
is the requirement that we are going to
have the report of stolen passports.
That has been a very slipshod process
in the past. The Byrd amendment puts
teeth into that provision. If the coun-
tries themselves are not going to be re-
porting these stolen passports, they
will no longer be participating in this
favored position in terms of the visa
waiver.

Getting a handle on stolen passports
is enormously important. It is going to
be even more important as we move on
into the future. This amendment
makes sense. I hope our colleagues will
support it.

The PRESIDING OFFICER. The Sen-
ator from Kansas.

Mr. BROWNBACK. Mr. President, I
urge my colleagues to support this sec-
ond Byrd amendment. It is a strength-
ening amendment, for the reasons that

have been articulated by the Senator
from West Virginia and the Senator
from Massachusetts.

I wish to focus on the final point that
Senator KENNEDY put forward with an
exclamation mark. This is an impor-
tant program. The visa waiver program
has certainly been a very valuable one
for the countries that work closely
with the United States. They like it. A
number of people who travel really like
and appreciate it, and yet in some
places we are having thefts, losses of
passports with which people can pene-
trate our borders. That has not been as
forcefully enforced by other countries
on this visa waiver provision.

Now, with the Byrd amendment re-
quiring an every 2-year review, if they
are not enforcing this provision when
there is a loss or a theft of a passport,
it is not being reported aggressively,
there is a real hammer here: No more
visa waiver.

I rather imagine there are a number
of countries that are in this visa waiv-
er program that do not like this
amendment, but for us and for our se-
curity this is an excellent provision
given the world of today. If this were
10, 20 years ago and we did not have
quite the present threat on us of ter-
rorist attacks in the United States and
people trying to slip through our bor-
ders, one might say this is going to be
an added burden that maybe we should
not have. But given the situation we
are in today, I think we would have
been wise to have had it 10 or 20 years
ago. It is clearly a needed provision,
and it will cause people who are work-
ing closely with the United States,
that have this visa waiver, they will
scrutinize their practices more closely
and report these passports if they have
been stolen.

This is an excellent strengthening
provision. I urge my colleagues to sup-
port it as well.

The PRESIDING OFFICER. Who
yields time?

The Senator from West Virginia.
Mr. BYRD. I yield back the remain-

der of my time. I ask unanimous con-
sent that the vote on this amendment
occur immediately after the vote on
the student monitoring amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Mr. President, I ask for
the yeas and nays on the amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.
The PRESIDING OFFICER. Does the

Senator from Massachusetts yield back
the remainder of his time?

Mr. KENNEDY. I yield back all of the
time.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

AMENDMENT NO. 3163

Mr. BYRD. I now offer a third amend-
ment. I anticipate we could have a
voice vote on this amendment, unless
enough Senators wish to have a rollcall
vote.
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I send the amendment to the desk.
The PRESIDING OFFICER. The

pending amendment is laid aside. The
clerk will report.

The legislative clerk read as follows:
The Senator from West Virginia [Mr.

BYRD] proposes an amendment numbered
3163.

The amendment is as follows:
(Purpose: To substitute October 26, 2004, for

October 26, 2003, for the achievement of re-
quirements with respect to machine-read-
able, tamper-resistant entry and exit docu-
ments)
On page 25, line 21, strike ‘‘October 26,

2003’’ and insert ‘‘October 26, 2004’’.
On page 26, lines 12 and 13, strike ‘‘October

26, 2003’’ and insert ‘‘October 26, 2004’’.
On page 26, lines 24 and 25, strike ‘‘October

26, 2003’’ and insert ‘‘October 26, 2004’’.
On page 28, line 2, strike ‘‘October 26, 2003’’

and insert ‘‘October 26, 2004’’.
On page 28, line 16, strike ‘‘October 26,

2003’’ and insert ‘‘October 26, 2004’’.

Mr. BYRD. Mr. President, I yield my-
self such time as I may consume of the
time allotted to me on the amendment.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. BYRD. Mr. President, as we
strive to respond to the new challenges
of terrorism, we must be cognizant of
the essential component of public
trust. Without the confidence of the
people, our efforts to improve domestic
security, including our efforts to tight-
en our border defenses, cannot succeed.

To help ensure that we do not under-
mine the public’s confidence in our ef-
forts to secure our borders, we must set
realistic mandates—that is, guidelines
and time frames that are measurable
and achievable.

This bill, in two separate instances,
sets an October 26, 2003, deadline for
the Attorney General and the Sec-
retary of State to meet two separate
mandates.

Section 303(b)(1):
Not later than October 26, 2003, the Attor-

ney General and the Secretary of State shall
issue to aliens only machine-readable, tam-
per-resistant visas and travel and entry doc-
uments that use biometric identifiers.

Section 303(b)(2):
Not later than October 26, 2003, the Attor-

ney General, in consultation with the Sec-
retary of State, shall install at all ports of
entry of the United States equipment and
software to allow biometric comparison of
all United States visas and travel and entry
documents issued to aliens, and passports
issued pursuant to subsection (c)(1).

A third October 26, 2003, deadline ap-
plies to visa waiver countries issuing
to their nationals machine-readable
passports that are tamper-resistant
and that incorporate biometric identi-
fiers.

I question whether the Attorney Gen-
eral and the Secretary of State will be
able to meet these deadlines. When I
asked one of the authors of this bill,
Senator KYL, about this deadline dur-
ing the floor debate on Monday, Sen-
ator KYL said:

The Senator from West Virginia raises a
good question with respect to those dead-
lines. Frankly, on two of the three, there is
no good answer. The Senator is absolutely

correct about that. . . . As to precisely how
long it will take to get those [systems] on-
line, there is not a good specific answer, nor
is there an answer as to when we can have
the interoperable system developed, which is
one of the central features of the bill.

These dates are not based on the
availability of technology, or even pro-
jections about the availability of tech-
nology. Nor are they based on any real-
istic expectation about the availability
of funding. As far as I can tell, these
deadlines are based solely on the fact
that the USA PATRIOT Act was signed
into law on that same day in 2001.

I appreciate the notion that, without
deadlines, it is difficult to press the
agencies to act expeditiously. But,
when this deadline comes and goes, and
the Attorney General and the Sec-
retary of State have not met these
goals, the public will have reason to be-
come disillusioned with our efforts to
tighten our border defenses. Consid-
ering the public’s current skepticism
regarding the INS and its ability to
safeguard our borders, I suggest that
we be careful about committing our
border defense agencies to deadlines
that they cannot meet.

Under the regular appropriations
process, Congress cannot make the nec-
essary funding available to the agen-
cies before October 1, 2002, and that as-
sumes that all 13 appropriations bills
are completed on time, by the end of
the fiscal year. Even if the bills are
completed on time, it could still take
months before funds are released to the
agencies to meet these mandates.

With the support of Senator KEN-
NEDY, I am offering an amendment that
would move the October 26, 2003, dead-
lines back by one year to October 26,
2004. This amendment allows the Con-
gress more time to appropriate the nec-
essary funds, and help to ensure ade-
quate time for the State and Justice
Departments to meet these deadlines.

Our efforts to tighten our border de-
fenses will require the long-term sup-
port of the American people. It is an ef-
fort that will require the trust and con-
fidence of the American people. We
should not place that trust at risk by
setting deadlines we know to be unreal-
istic. So it is for that reason Senator
KENNEDY and I and the other authors of
this amendment have worked together
to fashion this amendment. I urge
adoption of this amendment.

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Kansas.
Mr. BROWNBACK. Mr. President, I

rise in support of the Byrd amendment.
This is a positive amendment in the
overall bill, it is appropriate, and it
was the topic of a great deal of discus-
sion previously as we were putting to-
gether this bill overall. The bill, in its
design, had a number of people working
together to try to figure it out. One of
the most contentious issues was this
issue about the time deadline in which
we would be able to accomplish these
biometric identifiers.

The administration had a great deal
of concern about meeting the very ag-

gressive dates set in the overall bill. A
number of our colleagues involved in
the negotiation said: We realize this
may be aggressive, but we need to push
it because this is such an important
issue. A lot of people within the execu-
tive branch were saying: I don’t know
that we can meet this deadline.

This amendment will be well received
by a number of people who believed the
time deadlines put forward in the origi-
nal bill were just too aggressive to be
accomplished. This will set a far more
realistic date as to when we accomplish
it. I know people in the executive
branch will try to do this as quickly as
possible. They are clearly going to be
far more comfortable with this date as
being more realistic, one that can be
accomplished.

For those reasons, I urge my col-
leagues to support this Byrd amend-
ment to the bill.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. KYL. I have a different take on
it. I urge my colleagues to support this
amendment, but I think we need to
send a message to the INS that it can’t
be business as usual any longer and
that instead of a ‘‘can’t do’’ attitude,
they have to have a ‘‘can do’’ attitude.

I personally spoke with Governor
Ridge about this deadline and asked
him what he thought. He said: Let me
get back to you. When he did get back
to me, he said: We have to move for-
ward as quickly as possible. I support
the date that Senators KENNEDY,
BROWNBACK, and FEINSTEIN and I
agreed upon. We have to show the
American people we will get on with
this and the delay will no longer be ac-
ceptable.

Senator BROWNBACK is correct when
he says that this will make some peo-
ple a lot happier. There were people
who were saying: We are not sure we
can meet this deadline in the bill. To
that extent, the amendment of the
Senator from West Virginia will be
well received.

I want to make it clear, we are not
sending a signal by agreeing with the
Senator from West Virginia tonight—
and I know he doesn’t mean to, either,
as I understand this amendment—be-
cause we have decided it is OK to sit
back and relax because we have extra
time. It is simply a reflection of the
fact that it will not be easy. It will
take time. Nobody knows for sure ex-
actly how much. However, all five of
us, I am sure I can say, are strongly of
the view that we have to get on with
this. Business as usual is not going to
cut it.

The good news is that while tech-
nology may be a little more difficult to
implement in the very beginning, and a
little costly, in the long run it will be
both cheaper and much more efficient
in enabling analysis of the data in this
huge country of ours with all of the
millions of people who come into it by
visas and other means. The technology
will help enforce the provisions of this
bill and other legislation on the books.
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Technology will be the answer even-

tually. It will take time to get going.
But by agreeing to the amendment of
the Senator from West Virginia, I can
speak for everyone by saying to those
folks who have to implement it, we do
not mean for you to relax; we mean for
you to get on with it. We have to do
our part by giving you the resources to
do it.

I urge my colleagues to support the
amendment.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I, too,
hope our colleagues will support the
amendment. There really is not any
difference in the views that are being
shared on the Senate floor this
evening. That is, we want to get the
best technology, and we want to then
get a process so that it can be utilized
effectively in order to protect our secu-
rity.

I want to give assurances to those
who favor the earlier date that our
committee will be meeting with the
Commissioner, with Mr. Ziglar, and we
welcome other colleagues, to try to
monitor this as aggressively as we pos-
sibly can. This is the final date, but it
is certainly the sense here for the INS
to understand we want it done as early
as possible. But we want to make sure
it is complete, and we are going to
have the best technology. Then we are
going to have the best technology in
terms of the implementation of the
legislation.

We give assurance to our colleagues
that our committee will monitor this
very carefully and periodically give re-
ports back to the Senate because this
is enormously important.

What we are basically saying is with
550 million people moving in and out of
the United States, there is a limited
number who pose a security threat.
The immigrants are not the danger,
terrorists are the danger. We have to
be able to use that knowledge to detect
them. We have great opportunities to
do it. We want to get the right tech-
nology and implement it and we want
to do it in the shortest possible time.

This legislation will establish send-
ing that message. I agree with those
who say we want to get started, we
want to get it done right, but we have
altered the date to take into consider-
ation those who believe we would not
have done the right job if we had the
earlier date. We think this makes
sense, and we hope colleagues will sup-
port the amendment.

Mrs. FEINSTEIN. Mr. President, I
rise to join my colleagues supporting
this amendment. There is one thing I
would like to point out. I have serious
concerns about the visa waiver pro-
gram. I have concerns about its wisdom
in the first place.

When you have 23 million people
coming in without visas, from 29 dif-
ferent countries, it becomes so easy for
passports to be misplaced and for peo-
ple who are threats to get into this
program. I think we have to watch it

very carefully. We have to depend on
the fact that the strictures in this bill
are meant to be carried out.

I, for one, would not have a problem
with doing away with the program if
we find any more irregularities in it.
We have actual instances where terror-
ists have used this visa waiver pro-
gram. We know 100,000 passports were
missing. We know they were not re-
ported in a timely way. This bill re-
quires, first of all, the thefts of pass-
ports, or that passports are missing, be
reported immediately. Then the INS,
within 72 hours, would have to enter
them into an interoperable database,
assuming we get to that interoperable
database. Until that system is estab-
lished, the INS would enter the infor-
mation into an existing data system.

I, for one, am going to ask my staff
to watch very carefully as to how these
passport numbers get entered, and I
will try to do my level best to see it is
carried out. If it is not, I think we will
have to go back and assess the wisdom
of this entire program.

I yield the floor.
Mr. BYRD. Mr. President, I am happy

to yield the remainder of my time.
Mr. KENNEDY. I yield back the re-

mainder of my time.
The PRESIDING OFFICER. All time

is yielded back.
The question is on agreeing to the

amendment.
The amendment (No. 3163) was agreed

to.
Mr. BYRD. Mr. President, I move to

reconsider the vote.
Mr. BROWNBACK. I move to lay that

motion on the table.
The motion to lay on the table was

agreed to.
AMENDMENT NO. 3164

(Purpose: To increase the penalty for non-
compliance with the requirements to pro-
vide manifest information)
Mr. BYRD. Mr. President, I send an

amendment to the desk.
The PRESIDING OFFICER. The

clerk will report the amendment.
The senior assistant bill clerk read as

follows:
The Senator from West Virginia [Mr.

BYRD] proposes an amendment numbered
3164:

On page 39, line 25, strike ‘‘$300’’ and insert
‘‘$1,000’’.

Mr. BYRD. Mr. President, I yield my-
self such time as I may require.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. BYRD. Mr. President, the border
security bill before the Senate requires
ships and aircraft entering the United
States to provide to our immigration
officials a manifest of all passengers
and crew on the vessel before they ar-
rive in U.S. ports. If a commercial car-
rier fails to do so, this bill imposes on
the carreer a $300 fine for each person
not mentioned, or for each person in-
correctly identified, in the manifest.

This penalty is wholly inadequate in
my judgment. It is really a slap on the
wrist for an airline or sea carrier that
fails to provide important information

to our immigration officials. This
amendment would increase this pen-
alty to $1,000 for each person that a
commercial carriers fails to list accu-
rately on the passenger manifest.

Airlines and sea carries must be more
than a passive conduit for information
between ticket agents and our border
defense agencies. We need the commer-
cial carriers that bring people to this
country to be partners in identifying
persons who might have suspicious
travel documents or travel plans.

Increasing the fine for noncompli-
ance is one way to emphasize to com-
mercial carriers that they have an im-
portant role in border security.

This amendment has the support of
the managers of the bill and I urge my
colleagues to support it.

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Massachusetts.
Mr. KENNEDY. Mr. President, I yield

myself such time as I may use.
I support the amendment. I think it

demonstrates support for a very impor-
tant provision in the legislation, and
that is for the INS to receive the mani-
fests of those who are coming into the
United States in a timely fashion. It
demonstrates, by increasing the pen-
alty, that we are serious about this
issue.

The American carriers, as I under-
stand it, do this regularly, routinely.
In any event, there are a number of
carriers that do not. What the amend-
ment does is underline the importance
of this function and establishes the se-
riousness with which we take this func-
tion of information by increasing the
penalty. I think it helps the legislation
and I support it.

The PRESIDING OFFICER. The Sen-
ator from Kansas.

Mr. BROWNBACK. Mr. President,
this is another strengthening amend-
ment. We have teeth in this provision.
They get bigger with the Byrd amend-
ment. I think that is a good provision
for us on the prearrival of aircraft com-
ing into this country. For whatever
reason, we have had some difficulty
with airlines providing this manifest
ahead of time. This is going to make
this a more significant penalty.

We need to have this information. We
should have this information ahead of
time. This is a key security issue. It is
part of this extension to try to deal
with terrorists trying to enter our
land.

This is a good strengthening amend-
ment. I urge my colleagues to support
it.

I congratulate and thank the Senator
from West Virginia once again for help-
ing to make what I think is a good bill
better.

I yield the floor.
Mr. BYRD. Mr. President, I yield the

remainder of my time on this amend-
ment.

Mr. KENNEDY. Mr. President, I yield
my time.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.
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The amendment (No. 3164) was agreed

to.
Mr. KENNEDY. Mr. President, I

thank the Senator from West Virginia
for the study that he has given to this
issue, and for the recommendations
that he has made on this legislation.
We are urging our colleagues to sup-
port this.

I thank him for his cooperation and
for the seriousness which he has given
to this legislation. I thank him.

Mr. President, under the consent
agreement we still have the additional
item; that is, the managers’ amend-
ment. I ask that we now proceed to the
consideration of the managers’ amend-
ment.

Mr. BYRD. Mr. President, will the
distinguished Senator yield for a ques-
tion prior to proceeding?

Mr. KENNEDY. Yes.
Mr. BYRD. Mr. President, I move to

reconsider the vote on the previous
amendment.

Mr. BROWNBACK. Mr. President, I
move to lay that motion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 3160

Mr. KENNEDY. Mr. President, I send
an amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
The Senator from Massachusetts [Mr. KEN-

NEDY], for himself and Mr. BROWNBACK, Mrs.
FEINSTEIN, and Mr. KYL, proposes an amend-
ment numbered 3160.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.’’)

Mr. KENNEDY. Mr. President, I hope
we will approve the managers’ amend-
ment.

The PRESIDING OFFICER. Is there
further debate on the amendment? If
not, the question is on agreeing to the
amendment.

The amendment (No. 3160) was agreed
to.

Mr. KENNEDY. Mr. President, I
move to reconsider the vote.

Mr. BROWNBACK. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. KENNEDY. Mr. President, I un-
derstand that two rollcalls have been
ordered. I ask unanimous consent that
it be in order to ask for the yeas and
nays on final passage of H.R. 3525, the
underlying measure.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.
The yeas and nays were ordered.
Mr. LEAHY. Madam President, I am

very pleased that the Senate is consid-
ering H.R. 3525, the Enhanced Border

Security and Visa Entry Reform Act.
This bill mirrors S. 1749, which Senator
KENNEDY introduced with Senators
FEINSTEIN, BROWNBACK, KYL, and oth-
ers. I am one of 58 cosponsors of S. 1749,
which has commanded extraordinary
bipartisan support and the sponsorship
of most of the members of the Judici-
ary Committee, from which H.R. 3525
was discharged. Indeed, this bill re-
flects the results of sustained bipar-
tisan negotiation, and represents the
consensus view of Senators across the
ideological spectrum. In other words,
this is legislation the Senate should
pass without delay.

As a Senator from Vermont, I know
what a serious issue border security is.
For too long, Congress has taken a
haphazard approach to border security,
meeting many of the needs of our
southwest border but neglecting our
border with Canada. Since the terrorist
attacks of September 11, we have taken
a far more comprehensive approach.
Congress took its first steps to
strengthen our borders in the USA PA-
TRIOT Act, which authorized tripling
the number of Border Patrol personnel,
INS Inspectors, and Customs Service
agents serving along our northern bor-
der, and $100 million in funding for im-
proved technology for the INS and Cus-
toms Service’s use in monitoring the
border. As the author of those provi-
sions, I am pleased that the adminis-
tration has requested substantial in-
creases in funding for border security
personnel. I urge the Congress not only
to fund this priority, but to ensure that
the northern border receives at least
half of any new supply of border secu-
rity enforcement officers.

The legislation before us today builds
on the first steps taken in the USA PA-
TRIOT Act to strengthen substantially
the security of our borders. It will fur-
ther increase the number of INS In-
spectors and INS investigative per-
sonnel, and authorize raises for Border
Patrol agents and inspectors so that we
can retain our experienced border secu-
rity officers, who have been so over-
worked over the past 7 months. The
bill also authorizes funding for training
of INS personnel for more effective bor-
der management, and for improving
the State Department’s review of visa
applicants abroad. In addition, it au-
thorizes $150 million for the INS to im-
prove technology for border security,
another important follow-up to the
USA PATRIOT Act.

Beyond authorizing badly needed
funding for our borders, this legislation
includes a number of important secu-
rity provisions, a few of which I would
like to highlight today. First, it re-
quires the Attorney General and Sec-
retary of State to issue only machine-
readable and tamper-resistant visas,
and travel and entry documents using
biometric identifiers, by October 26,
2003. They must also have machines
that can read the documents at all
ports of entry by that date.

Second, the bill requires the Sec-
retary of State to establish terrorist

lookout committees within each U.S.
mission abroad, to ensure that con-
sular officials receive updated informa-
tion on known or potential terrorists
in the Nation where they are stationed.

Third, the bill will foster information
sharing between other Government
agencies and the State Department and
INS, and shorten the deadline estab-
lished in the USA PATRIOT Act to de-
velop a technology standard to identify
visa applicants.

Fourth, the legislation requires all
commercial vessels or aircraft entering
or departing from the United States to
provide complete passenger manifests.

Fifth, this bill would substantially
strengthen existing law for the moni-
toring of foreign students. The Govern-
ment would be required to collect addi-
tional information about student visa
applicants, and educational institu-
tions would be obligated to report visa
holders who did not appear for classes.
In addition, the INS Commissioner
would perform periodic audits of edu-
cational institutions entitled to accept
foreign students.

I will vote for this bill because it will
help protect our Nation and our bor-
ders. More than ever since September
11, those issues are fundamental prior-
ities for this Congress. I urge my col-
leagues to join me in supporting this
bill, and look forward to its becoming
law.

Ms. CANTWELL. Madam President,
today we are considering legislation on
one of the most important issues in our
fight against terrorism—how we can ef-
fectively secure our borders.

For me and for my State, one of the
most critical things this bill does is to
build on our efforts last year to in-
crease staffing at the border by author-
izing annual staffing increases on the
borders for each of the next 5 years.

Those of us who represent States
along the northern border knew before
September 11 that the northern border
was woefully understaffed. While we
were able to double staffing across the
border last year, the northern border
will need a yearly infusion of staff to
guarantee our security for the future.

This bill also incorporates many of
the ideas of our colleague from Cali-
fornia, Senator FEINSTEIN, to create a
workable entry and exit system and
better tracking of those in this country
on student visas, and I would like to
thank her for her many years of work
on these issues.

Finally, this bill is about better use
of technology to provide the enhanced
security and border efficiency we need.
But with every technological solution,
comes the very real risk that the tech-
nology could be misused to invade per-
sonal privacy.

I have worked hard to make sure
that provisions of this bill preserve the
right to privacy. As we come to rely
more on technology, including vol-
untary programs that require our citi-
zens to provide personal information to
government agencies, we will need to
make very sure that we have sufficient
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safeguards in place to protect how that
information is stored and used.

Many of the provisions of this bill are
based on and cross-reference a provi-
sion I was able to include in the USA
PATRIOT Act. That provision requires
the State Department and the Depart-
ment of Justice to develop a tech-
nology standard for the purpose of ex-
changing law enforcement and intel-
ligence information necessary to
screen applicants for U.S. visas and in-
dividual’s using visas to enter the
country.

Within that standard, there are spe-
cific privacy safeguards to limit the
application of the standard of aliens;
limit the purposes the date collected
could be used to background checks
and border verification; limit the dis-
tribution of the data to consular offi-
cers and border inspectors; require that
any changes to expand access to the
data has to be done by regulation so
that the public can have input; finally,
we require Congressional oversight of
the implementation of the technology
standard.

I am pleased that this legislation in-
corporates these safeguards and adds
others specific to the ‘‘interoperable
database system’’ that facilitates the
sharing of law enforcement and intel-
ligence information with the State De-
partment and INS.

The bill before us today limits re-dis-
semination of information accessed
through the system; ensures that the
information is used solely to determine
the admissibility or deportability of an
alien to the United States; requires ac-
curacy, security and confidentiality;
requires protection of any privacy
rights of individuals who are subject of
the information in the system; and re-
quires the timely removal and destruc-
tion of obsolete or inaccurate informa-
tion.

Even with these provisions, Congress
must keep a watchful eye on the imple-
mentation of the provisions of this leg-
islation. We need to be vigilant to
make certain we are achieving the
proper balance between the need for
national security and the need to pro-
tect the privacy of our citizens.

I am concerned about protecting the
privacy of my constituents and citizens
across our country, and I thank the au-
thors of this bill for working with me
to address these concerns.

I support this legislation because I
believe that the security measures are
well balanced against privacy con-
cerns—and both security and privacy
must be served.

Mr. WELLSTONE. Madam President,
I rise today to support H.R. 3525, the
Enhanced Border Security and Visa
Entry Reform Act of 2001. This bill in-
cludes important provisions that will
enhance our overall security. As a
member from a border State, I am es-
pecially supportive of provisions that
improve our ability to provide security
on the Northern border.

H.R. 3525 authorizes the addition of
200 Immigration and Naturalization

Service agents on the border, raises
their pay and improves their retire-
ment benefits, increases funding for
their training, and authorizes money
for them to improve and buy new tech-
nology. In Minnesota, some of our bor-
ders crossings, such as the crossing at
Crane Lake, are staffed only part-time
in the summer and even then are not
staffed around the clock. Some parts of
the border are staffed via telephone
and video. For example, a person want-
ing to cross into the United States
from Canada arrives at a border sta-
tion, picks up a telephone or video-
phone, and calls Border Patrol per-
sonnel located elsewhere to announce
his arrival. We must address this secu-
rity risk. We must address the vulner-
ability of our borders.

The situation on our northern border
demands immediate attention but sim-
ply putting new staff there is not
enough. We must retain experienced of-
ficials and provide adequate training to
identify and intercept would-be terror-
ists. By raising the pay grade of INS
border personnel and improving their
retirement benefits, we can ensure the
retention of dedicated, experienced of-
ficials. By providing them adequate
training and improving their ability to
share information, we can prevent the
entry of people who intend to do this
country harm.

The Enhanced Border Security and
Visa Entry Reform Act of 2001 also has
provisions to help us determine who is
coming to the US before they arrive. It
requires our consulates to transmit to
INS officials electronic versions of the
visas they issue so that information is
available on the person prior to this ar-
rival. It requires commercial flights
and ships to provide manifests about
each passenger prior to their arrival
and it fills the gaps in the foreign stu-
dent monitoring program to ensure we
know who is coming to the United
States to study at our universities be-
fore they get here. The more we can do
to know who is coming to the United
States before they actually arrive, the
more secure we will be.

I would like to take a moment to ad-
dress the issue of civil liberties. Many
of us have concerns about the changes
taking place in regard to our Federal
agencies sharing intelligence informa-
tion. Today, more than ever, we must
ensure that Federal law enforcement
and other agencies have the ability to
share information in a timely and ef-
fective manner. Nothing is more dis-
tressing than to think that the horrible
events of September 11 may have been
prevented through better interagency
communication and organization. Yet,
we must ensure that we vigorously
monitor the effects structural changes
now underway will have on our civil
liberties. We must continue to monitor
implementation of laws that question
the fundamental balance between our
security and liberty.

We are doing that here today. The
USA PATRIOT Act which we passed
last October required the FBI to pro-

vide the State Department and INS
with access to certain FBI databases.
During the debate on that bill there
were serious concerns over how to de-
termine what information those agen-
cies needed and how to protect that in-
formation. The bill before us requires
the President to report to Congress on
exactly what information the State De-
partment and INS need, and to develop
a comprehensive information-sharing
plan with adequate privacy protec-
tions. I support this important provi-
sion and believe it is a good example of
what needs to be done in the future. We
must review, and improve legislation if
necessary, to ensure protection of our
fundamental freedoms.

Colleagues, H.R. 3525 is a comprehen-
sive bill which will strengthen the se-
curity of our borders, secure our visa
entry system and enhance our ability
to deter potential terrorists. It is an-
other important step towards ensuring
that we will never again witness the
tragic event of September 11. I urge my
colleagues to support it.

Ms. SNOWE. Madam President, I am
pleased to rise today in support of the
Enhanced Border Security and Visa Re-
form Act of 2001.

I have worked with Senators KYL and
FEINSTEIN, first on their Visa Entry
Reform Act of 2001, and subsequently
with them and Senators KENNEDY and
BROWNBACK on this legislation. These
sponsors have worked feverishly to
bring this bipartisan bill to fruition
and I have very much appreciated the
opportunity to work with them in as-
sembling a strong and meaningful
package to help secure our homeland.

The bottom line is, at this extraor-
dinary time, in the wake of horrific at-
tacks from without against innocent
lives within our borders, we must take
every conceivable step with regard to
those variables we can control in secur-
ing our Nation. How can we do any-
thing less when it has become so abun-
dantly and tragically apparent that ad-
mittance into this country cannot and
must not be the ‘‘X-Factor’’ in pro-
tecting our homeland?

Entry into this country is a privi-
lege, not a right, and it is a privilege
that has clearly been violated by per-
petrators of evil who were well aware
of inherent weaknesses in the system.
Just look at the story of Mohamed
Atta, coming into Miami, he told the
INS that he was returning to the U.S.
to continue flight training, despite the
fact that he presented them with a
tourist visa, not the student required
visa for his purposes, and they let him
in. INS has since said that Atta had
filed months earlier to change his sta-
tus from tourist to student so they let
him in, despite long-standing policy
that once you leave the country, you’re
considered to have abandoned your
change of status request.

What this bill is about is stopping
dangerous aliens from entering our
country at their point-of-origin and
their point of entry by giving those
Federal agencies charged with that re-
sponsibility the tools necessary to do
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the job. Now, some say the tools we
need are better technologies, some say
better information, some say better co-
ordination. The beauty of this bill is
that it stands on all three legs, because
I can tell you if there is one thing I
learned from my experience in working
on these issues on the House Foreign
Affairs International Operations Sub-
committee is that we are only going to
get to the root of the problem with a
comprehensive approach.

This was clear from the aftermath of
our investigation of the comings and
goings of the mastermind of the 1993
World Trade Center bombing, the rad-
ical Egyptian cleric Sheikh Rahman.
We found that the Sheikh had entered
and exited the country five times to-
tally unimpeded, even after the State
Department formally revoked his visa
and even after the INS granted him
permanent resident status. In fact, in
March of 1992, the INS rescinded that
status which was granted in Newark,
NJ about a year before.

But then, unbelievably, the Sheikh
requested asylum in a hearing before
an immigration judge in the very same
city, got a second hearing, and contin-
ued to remain in the country even after
the bombing, with the Justice Depart-
ment rejecting holding Rahman in cus-
tody pending the outcome of deporta-
tion proceedings and the asylum appli-
cation, stating that ‘‘in the absence of
concrete evidence that Rahman is par-
ticipating in or involved in planning
acts of terrorism, the assumption of
that burden, upon the U.S. govern-
ment, is considered unwarranted.’’

To address the trail of errors, I intro-
duced legislation to modernize the
State Department’s antiquated Micro-
fiche lookout system, but as we have
painfully learned in the interim, such a
system is only as good as the informa-
tion it can access. That is why we
fought tooth and nail to require infor-
mation sharing between the FBI and
the State Department. In 1994 Congress
passed my legislation to give State De-
partment officials access to FBI crimi-
nal records for every visa application,
whether for immigrant or non-immi-
grant purposes. Addressing non-immi-
grants who enter the U.S. using stu-
dent visas was particularly important,
as was demonstrated by the inex-
plicable errors by INS, and in the case
of the bomber who entered the U.S. on
a student visa before dropping out of
school, remaining undetected for two
years on the expired visa, and driving a
truckload of explosives into the World
Trade Center in 1993. Unfortunately a
revised provision limited this access
only for purposes of immigrant visas,
dropping my requirement for the non-
immigrant visas initially used by all 19
of the September 11 hijackers.

So I am pleased that the USA PA-
TRIOT counterterrorism bill we passed
last year does require information
sharing between the State Department
and the FBI, but we can and must do
more, we must also require informa-
tion sharing among all agencies like
the CIA, DEA, INS, and Customs.

And that is what this bill does, along
with my measure that is included to
establish ‘‘Terrorist Lookout Commit-
tees’’ at every embassy, which are re-
quired to meet on a monthly basis and
report on their knowledge of anyone
who should be excluded from the U.S.

I am also pleased to have worked fur-
ther with Senators KENNEDY and KYL
to include in the managers’ amend-
ment a provision increasing account-
ability by requiring the Terrorist
Lookout Committees to report to the
Secretary of State after each monthly
meeting and with reports from the Sec-
retary to Congress on a quarterly
basis.

We ought to ensure that the person
standing in front of the INS agent at
the border is the same person who ap-
plied for that visa. It does no good to
do every background check in the
world overseas, only to have someone
else actually show up at our doorstep.
The fact is, we have the so-called ‘‘bio-
metric technology’’ available to close
this gap, and I am pleased that my
measure requiring the use of this bio-
metric technology such as
fingerprinting for visa applicants both
abroad and at the border has been in-
cluded, although not exclusively lim-
ited to fingerprinting. The information
collected by the consular officer
issuing the visa must then be electroni-
cally transmitted to the INS so that
the file is available to immigration in-
spectors at U.S. ports of entry before
the alien’s arrival.

In addition to these protections, the
bill provides funding for an increase in
border patrol personnel and for train-
ing of those agents and other agency
staffs at U.S. ports of entry and in our
consular offices to improve the ability
of these officers, our first line of de-
fense on our borders, to more easily
identify and intercept would-be terror-
ists.

As the President has said, ‘‘We’re
going to start asking a lot of questions
that heretofore have not been asked.’’
By giving the Director of Homeland Se-
curity the responsibility of developing
a centralized ‘‘lookout’’ database for
all of this information, along with in-
stituting tighter application and
screening procedures and increased
oversight for student visas, we will
close the loopholes and help bring all
our Nation’s resources to bear in secur-
ing our Nation.

This is a crucial bill in our war on
terrorism and I urge my colleagues to
support this bill. I yield the floor.

Mr. LEVIN. Madam President, I first
want to commend the chairman of the
Immigration Subcommittee, Senator
KENNEDY, my colleague from Massa-
chusetts, for his leadership on this bill.
The Enhanced Border Security and
Visa Entry Reform Act gives law en-
forcement and immigration authorities
greater access to the tools they need to
improve border security. The legisla-
tion enhances our ability to identify
terrorists and other individuals who
should not be allowed to enter the Un-

tied States and establishes new pro-
grams to ensure that people whom we
welcome as visitors live up to their re-
sponsibilities under our immigration
laws.

I am particularly pleased that the
bill contains two amendments that I
authored: one extending training op-
portunities to Border Patrol agents
and another requiring the Department
of Justice to provide Congress informa-
tion on aliens who fail to appear at re-
moval hearings.

It is critical that every law enforce-
ment agent who works on the border
understands and correctly applies our
immigration laws. The Enhanced Bor-
der Security and Visa Entry Reform
Act authorizes appropriations for such
training for various law enforcement
and immigration personnel at the bor-
der. My first amendment ensures that
these training opportunities are ex-
tended to Border Patrol agents.

My second amendment requires the
Department of Justice to report to the
Congress how many aliens arrested
while entering the country outside
ports of entry fail to show up for their
removal hearings. The amendment is
the result of a hearing I held last No-
vember at the Permanent Sub-
committee on Investigations.

At that hearing, members of the sub-
committee heard from current and past
employees of the U.S. Border Patrol
who came forward to express their con-
cerns with INS practices involving the
release on recognizance, that is on
their promise to return, of people ar-
rested while trying to gain illegal
entry into the United States outside
ports of entry. While the problems
raised by the Border Patrol agents at
the hearing would have been serious in
normal circumstances, they carried
particular weight following the attacks
of September 11.

What the agents told my sub-
committee is that when people are ar-
rested by the Border Patrol, at places
other than ports of entry, most who
don’t voluntarily return to their coun-
try of origin, usually Mexico or Can-
ada, are given a notice to appear at a
removal hearing. The Border Patrol
initially decides whether the person
should be detained, released on bond or
released on his or her own recognizance
while awaiting the hearing. The re-
moval hearing can take several months
to occur.

But detention decisions are not made
by the Border Patrol alone. If the Bor-
der Patrol decides to detain a person or
set a bond to help assure that a person
shows up at the hearing, the INS depor-
tation office can revise that decision
and order the person released on a
lower bond or on his or her own recog-
nizance. It was revealed at the hearing
that the Border Patrol and the INS
simply release on recognizance a large
percentage of people who are arrested
for illegal entry. That means people
who get caught and are arrested at the
border while attempting to enter the
country illegally are nonetheless al-
lowed to move at will in this country
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with no constraints other than a writ-
ten instruction to appear at a hearing,
the purpose of which is to remove them
from the country.

This practice is absurd. And statis-
tics from the Detroit Sector illustrate
the extent of the absurdity. In fiscal
year 2001, the Detroit Sector of the
Border Patrol arrested slightly more
than 2100 people. A significant percent-
age of these people were arrested while
actually attempting to enter the coun-
try illegally. Of those 2100 or so, slight-
ly less than two-thirds were volun-
tarily returned to their country of ori-
gin and 773 were issued notices to ap-
pear at a removal hearing. Pending
their removal hearing, 595 or more
than 75 percent of those issued notices
to appear were released on their own
recognizance. Many of these people
were released without a criminal back-
ground check and some were not even
able, or perhaps willing, to provide the
Border Patrol with an address. We
learned that people released on their
own recognizance who don’t have an
address are simply given a form to mail
to the INS when they get an address so
the agency can mail them a notice of
their hearing date. That is the extent
of the follow-through by the INS.

So, how many of these 575 people ac-
tually showed up for their hearings?
One former INS District Director and
Border Patrol Chief has said that in
one of his sectors he thought the per-
centage of persons arrested outside a
port of entry and released on their own
recognizance who don’t show up for
their hearing was 90 percent. When I
asked the INS what the actual number
was, the agency couldn’t tell me. The
INS doesn’t even keep this statistic.

Moreover, we learned at November’s
hearing that there was no requirement
that, before releasing them, the Border
Patrol complete a criminal background
on people arrested for crossing the bor-
der illegally. I found that situation un-
justifiable, and apparently so did the
INS when they were made aware of it.
As a result of my November hearing,
the INS issued a memorandum requir-
ing that a criminal background check
be conducted on all aliens arrested and
released on bond or recognizance. That
change is important but additional im-
provements in both policy and practice
are necessary.

The manner in which the Border Pa-
trol and INS process aliens arrested be-
tween ports of entry remains unaccept-
able. That is why my second amend-
ment to the Enhanced Border Security
and Visa Entry Reform Act requires
the Department of Justice to provide
the Congress an annual report con-
taining the number of aliens arrested
outside ports of entry who were served
a notice to appear for a removal hear-
ing and released on recognizance and
who failed to attend their removal
hearing. It is my hope that once the
INS and the Congress comprehend the
extent of the problem, we will change
the way we process aliens who are ar-
rested at the border while attempting
to enter the country illegally.

We are an open and generous country
and we welcome people from around
the world who share our commitment
to hard work, common decency and
egalitarian values. But we are also a
Nation of laws. And with the privilege
of living in America comes an obliga-
tion to follow the law. The hearing I
held at the Permanent Subcommittee
on Investigations highlighted a situa-
tion where our immigration laws were
simply not being followed. My amend-
ment ensures that Congress is able to
track whether or not this situation im-
proves.

Mr. KYL. Madam President, this is a
good day for the security of the United
States. The terrorist attacks that so
changed our nation occurred over seven
months ago. Seven months is too long
to wait to pass a measure as impor-
tant, as potentially life-saving, as this
one is.

After months of meetings about
these issues, it is time to do what is
right—to fix our immigration and via-
processing systems so that terrorists
cannot enter or remain in the United
States in violation of our laws.

Congress took an important first step
shortly after the terrorist attacks. The
USCA PATRIOT Act, signed into law
on October 26, 2001, provided us with
better tools to fight terrorism. Among
other provisions, that bill changed the
definition of a terrorist—and, there-
fore, changed who is inadmissible to
the United States. It clarified that the
FBI can share information on its ter-
rorist watch-list with other relevant
Federal agencies. It provided the At-
torney General with additional limited
authority to detain would-be terrorists
for a limited amount of time.

Our Nation, however, continues to
face overwhelming infrastructure and
personnel needs at our consular offices
aboard, along both our southern and
northern borders, in our immigration
offices, and throughout other Federal
law and intelligence offices throughout
the United States.

The Border Security and Visa Entry
Reform Act will provide for such re-
sources, for such changes to existing
law and infrastructure, the right way.
As a result of this bill, resources will
be efficiently targeted—funds, for ex-
ample, will not be sent to the INS
without a clear directive that explains
to the agency exactly what it is re-
sponsible for producing. We have
learned that it is only through direct
instructions that we will see loopholes
closed in our immigration system, our
borders secured, intelligence shared ap-
propriately and infrastructure modern-
ized to achieve stated goals. If we do
not provide this infrastructure and
guidance, I fear that other unthinkable
incidents will occur.

Sadly, the real-life terrorist inci-
dents that we suffered gave us too
many real-life reasons why this bill is
so desperately needed.

In a hearing before the Senate Judi-
ciary Committee’s Subcommittee on
Terrorism and Technology, Senator

FEINSTEIN and I heard some very
trenchant testimony from Mary Ryan,
Assistant Secretary of State for Con-
sular Affairs, about the gaping holes in
the system. Secretary Ryan’s state-
ment points to the dire need for better
intelligence-gathering and signifi-
cantly improved intelligence-sharing
among all relevant agencies. The Bor-
der Security Visa Reform Act will pro-
vide for better information-sharing
among appropriate agencies.

Surprisingly to some, 18 of the 19 ter-
rorists entered the country using B1/B2
tourist visas. According to State De-
partment statistics, 47 foreign-born in-
dividuals, including the 19 terrorists,
have been charged, have pled guilty, or
have been convicted of involvement in
terrorism over the past decade. All 47
had contact with an INS inspector.
This, of course, points to the need for
more inspectors, as the Border Secu-
rity bill authorizes, and for better in-
formed inspectors through the sharing
of information, which the bill will fa-
cilitate as well.

Madam President, the Mohammed
Atta case perhaps illustrates what is
wrong with the system better than any
other. Atta entered the country on a
B1/B2 visa that expired at the end of
2000. According to several sources, he
was placed on the FBI’s watch list 6
weeks before the terrorist attacks but
his name was not entered into INS’s
system. The border-security bill will
help by facilitating the real-time shar-
ing of this type of information to rel-
evant Federal law-enforcement and in-
telligence agencies, including all Fed-
eral agents who are responsible for de-
termining the admissibility of aliens to
the U.S., and all officers investigating
and identifying aliens.

An entry-exit system at our Nation’s
ports of entry, using biometric identi-
fiers, linked to an interoperable data-
sharing system, will go a long way to-
ward ensuring that people like Moham-
med Atta are never allowed to enter
the country. This system, coupled with
the significant increase in interior in-
vestigative personnel that this bill
makes possible, will better enable au-
thorities to find terrorists if they infil-
trate our borders. Information about
Atta would have been tapped at a port
of entry’s entry-exit system. And,
three other terrorists among the 19
who overstayed their visas would have
been identified at ports of entry as
well.

Before his visa expired on December
2, 2000, Atta asked the INS to change
his status to that of ‘‘student.’’ After
that expiration, and even without the
information that showed his placement
on a watch list, he should not have
been allowed to reenter the country.
Yet, in January 2001, he arrived back in
Miami and, after he was questioned by
the INS for an hour, he was admitted
back into the United States.

Another terrorist, Hani Hanjour, en-
tered the country in December 2000 on
an F1 student visa to study English but
he never attended class. The school did



CONGRESSIONAL RECORD — SENATES2928 April 18, 2002
not notify authorities that Hanjour
never attended class. He overstayed his
visa and melted into obscurity in the
United States. The Border Security
and Visa Reform Act will address both
of the loopholes that allowed Hanjour
to stay in the country undetected by
requiring strict reforms in our student-
visa system and, again, by requiring
that our entry-exit system employ bio-
metric passports and other travel docu-
ments to protect against fraud and to
find visa overstayers such as Hanjour.

Madam President, Senators KEN-
NEDY, BROWNBACK, FEINSTEIN, and I
have worked hard to craft this bill. The
staff of each of those members, Esther
Olavarria, Lavita Strickland, and
David Neal, should also be personally
commended. After Senators KENNEDY
and BROWNBACK, and separately Sen-
ator FEINSTEIN and I, developed sepa-
rate counter-terrorism bills, during a
difficult time, while offices were closed
on Capitol Hill, we all came together to
produce the final product we now an-
ticipate will be sent shortly to the
President for signature.

This bipartisan, streamlined product,
cosponsored by both the chairman and
ranking Republican of the Senate Judi-
ciary Committee, and the ranking Re-
publican of the Senate Appropriations
Committee, will significantly enhance
our ability to keep terrorists out of the
United States and find terrorists who
are here.

Under the Border Security and Visa
Entry Reform Act of 2001, at the direc-
tion of the President, all Federal law-
enforcement and intelligence commu-
nities, the Departments of Transpor-
tation, State, Treasury, and all other
relevant agencies will develop and im-
plement a comprehensive, interoper-
able electronic data system for these
governmental agencies to find and
keep out terrorists. That system
should be up and running by October
26, 2003, 2 years after the signing into
law of the USA PATRIOT Act.

Under our bill, terrorists will be de-
prived of the ability to present fake or
altered international documents in
order to gain entrance, or stay here.
Foreign nationals will be provided with
new travel documents, using new tech-
nology that will include a person’s fin-
gerprint(s) or other form of ‘‘biomet-
ric’’ identification. These cards will be
used by visitors upon entry into and
exit from the United States, and will
alert authorities immediately if a visa
has expired or a red flag is raised by a
Federal agency. Under our bill, any for-
eign passport or other travel document
issued after October 26, 2004, will have
to contain a biometric component. The
deadline for providing a way to com-
pare biometric information presented
at the border is also October 26, 2004.

Another provision of the bill will fur-
ther strengthen the ability of the U.S.
Government to prevent terrorists from
using our ‘‘Visa Waiver Program’’ to
enter the country. Under our bill, the
29 participating Visa Waiver nations
will, in addition to the USA PATRIOT

Act Visa Waiver reforms, be required
to report stolen passport numbers to
the State Department; otherwise, a na-
tion is prohibited from participating in
the program. In addition, our bill clari-
fies that the Attorney General must
enter stolen passport numbers into the
interoperable data system within 72
hours of notification of loss or theft.
Until that system is established, the
Attorney General must enter that in-
formation into any existing data sys-
tem.

Another section of our bill will make
a significant difference in our efforts to
stop terrorists from ever entering our
country. Passenger manifests on all
flights scheduled to come to the United
States must be forwarded in real time,
and then cleared, by the Immigration
and Naturalization Service before the
flight’s arrival. Our bill also removes a
current U.S. requirement that all pas-
sengers on flights to the United States
be cleared by the INS within 45 min-
utes of arrival. Clearly, in some cir-
cumstances, the INS will need more
time to clear all prospective entrants
to the U.S. These simple steps will give
appropriate officials advance notice of
foreigners coming into the country,
particularly visitors or immigrants
who pose a security threat to the
United States.

The Border Security and Visa Entry
Reform Act will also improve our lax
U.S. foreign student visa program,
which has allowed numerous foreigners
to enter the country without ever at-
tending classes and, for those who do
attend class, with little or no oversight
of such students by the Federal Gov-
ernment. Our bill will change that, and
will require that the State Department
within 4 months, with the concurrence
of the INS, maintain a computer data-
base with all relevant information
about foreign students.

America is a nation that welcomes
international visitors—and should re-
main so. But terrorists have taken ad-
vantage of our system and its open-
ness. Now that we face new threats to
our homeland, it is time we restore
some balance to our consular and im-
migration policies.

As former chairman and now ranking
Republican of the Judiciary Commit-
tee’s Terrorism Subcommittee, I have
long suggested, and strongly supported,
many of the antiterrorism and immi-
gration initiatives now being advo-
cated by Republicans and Democrats
alike. In my sadness about the over-
whelming and tragic events that took
thousands of precious lives, I am re-
solved to push forward on all fronts to
fight against terrorism. That means
delivering justice to those who are re-
sponsible for the lives lost on Sep-
tember 11, and reorganizing the insti-
tutions of government so that the law-
abiding can continue to live their lives
in freedom.

Madam President, as I said, 7 months
is too long a period of time for the
American people to wait for action on
legislation that will make it tougher

for terrorists to infiltrate the United
States. I, therefore, urge my colleagues
to act quickly to pass this bill. It real-
ly could mean the difference between a
secure nation and one that continues
to be vulnerable to infiltration by
those who mean us no good. Time is ab-
solutely of the essence.

Mr. DASCHLE. Madam President,
last September—5 days before the ter-
rorist attacks on our Nation—Presi-
dent Vicente Fox delivered an historic
address to this Congress on the impor-
tance of U.S.-Mexican relations.

On both sides of the political aisle,
and on both sides of the U.S.-Mexican
border, there was wide agreement that
reforming our Nation’s outdated immi-
gration laws was an essential step in
strengthening the relationship between
our two countries.

Then came September 11.
One of the important lessons we

learned on that horrific day is that
border security is not simply a matter
of immigration policy. It’s a matter of
urgent national security.

In the months since September 11, we
have seen that the INS and the FBI
lack the tools and resources to effec-
tively track foreign nationals in our
country. This includes even individuals
with known links to terrorist net-
works. Not only are we unable to expel
people who have violated their visas,
very often we can’t even find them.

Then last month, we were stunned to
learn that the INS had just mailed con-
firmations of visa extensions to two of
the terrorist hijackers responsible for
the September 11 attacks.

I am proud to be one of the 61 spon-
sors of the bipartisan Enhanced Border
Security and Visa Entry Reform Act,
and I urge my colleagues to vote for it.

This act will strengthen America’s
border security and improve our ability
to track visa holders—including for-
eign students.

It gives law enforcement agencies
new tools and technology to share crit-
ical information, and to identify and
intercept visitors who threaten our na-
tional security.

It also increases staffing and training
for border security officers.

I want to thank Senator KENNEDY,
the Chairman of the Subcommittee on
Immigration, and Senator FEINSTEIN
for their leadership. Without their hard
work and determined persistence, we
would not be here today.

I also thank Senator BYRD for his ef-
forts to improve this bill—and for his
invaluable leadership on the larger
challenge of strengthening America’s
homeland security in general.

We all know that authorizing legisla-
tion is important. But it takes re-
sources to turn policies into workable
laws. No one in Washington has fought
harder to protect America from future
terrorist attacks than ROBERT C. BYRD.
I look forward to working with him to
ensure that this and other homeland
security measures are given the re-
sources they need to work.

We cannot strengthen America’s
homeland security on the cheap, and
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we should not try. We need to do this
right.

Just before President Fox’s visit last
September, Congressman GEPHARDT
and I outlined principles for com-
prehensive immigration reform. En-
hanced border security is one of those
principles.

Unfortunately, another of our prin-
ciples—extension of section 245(i) of
the immigration code—is not included
in this bill.

Section 245(i) would allow immi-
grants who are in this country, who
have applied to become permanent
residents and who are contributing to
our society, to remain in this country
while they wait for their ‘‘green card.’’

Many of these immigrants are mar-
ried to Americans, and have children
who were born in this country. Without
Section 245(i), many of them face the
impossible choice of leaving their fami-
lies for up to 10 years, taking their
families back with them to a country
they may have fled to escape poverty
or terror, or breaking the law, thus for-
going the chance to ever become a law-
ful permanent resident.

The Senate voted to extend section
245(i) last year, the same week Presi-
dent Fox spoke to Congress.

We had hoped and expected that the
House would quickly do the same. In-
stead, it delayed for six months. By the
time it finally acted, key deadlines
contained in the bill had become un-
workable.

I remain strongly committed to a
meaningful 245(i) extension—one that
gives long-time, tax-paying residents a
genuine opportunity to remain in this
country—with their families—while
they wait to become permanent legal
residents.

My colleagues and I look forward to
working with Senators LOTT, HAGEL
and BROWNBACK and others, on a bipar-
tisan basis, to send President Bush a
245(i) extension bill with realistic dead-
lines.

America needs an immigration sys-
tem that is pro-family, pro-business
and fair. Together, we can create such
a system—one that sacrifices neither
our security nor our ideals.

The new border security bill on
which we are about to vote, and a
meaningful extension of 245(i), are es-
sential parts of such a system.

We also look forward to working with
our Republican colleagues, and with
the administration, to restructure and
strengthen the INS, end the backlogs,
provide meaningful access to earned le-
galization, and reunite families. We
look forward to creating a new and bet-
ter temporary worker program that
treats workers with the respect they
deserve and provides businesses with
the employees they need.

Within hours after the twin towers
collapsed, we heard some people say
that America should close its doors to
immigrants. Some people even said we
should force out immigrants who are
already here, working and contributing
to our society.

People who say such things need to
understand that our enemy is not im-
migrants, it is intolerance and hatred.
America is strong not in spite of our
diversity, but because of our diversity.

By passing this bill today, we are
strengthening not only our border se-
curity, but our basic American values.
It is the right thing to do, and I thank
all of our colleagues who helped get us
to this point.

Mr. BROWNBACK. Mr. President, as
we are getting this matter wrapped up,
I wish to recognize four key staff mem-
bers who really helped shepherd this
bill through. This is important safety
legislation.

I, first, recognize Senator KENNEDY’s
lead staff on this, Esther Olavarria,
who is a humble, diligent servant of
the State and who does a wonderful job
on these sorts of issues. She worked
closely with my staff member, David
Neal, who is relatively new to the proc-
ess but has diligently worked to shep-
herd this legislation on through.

Also, for Senator FEINSTEIN and for
Senator KYL, two wonderful staff mem-
bers who helped make the core nucleus
in negotiating this through; Elizabeth
Maier and LeVita Strickland are excel-
lent people.

I think at the end of the day when we
look to strengthen the borders of this
country to protect our people, these
four great citizens really dedicated a
lot of time and a lot of soul to be able
to get this through. I want to note
their tremendous activity in this re-
gard.

Mr. BYRD. Mr. President, before we
proceed to this series of votes, I would
like to make a few remarks concerning
the bill.

I believe there is a certain amount of
time on the bill. Is there?

The PRESIDING OFFICER. There is
time under the control of Senators
Kennedy and Brownback.

Mr. KENNEDY. Mr. President, I ask
unanimous consent to give whatever
time we have remaining to the Senator
from West Virginia.

The PRESIDING OFFICER. The Sen-
ator from West Virginia is recognized.

Mr. BYRD. Mr. President, in my long
career of serving in various and sundry
legislative branches, I have from time
to time been awarded the honor of
being the ‘‘legislator of the year’’ in
connection with something. Let me say
that as one who has served now in my
50th year in Congress this year, and
having served as majority leader in
this body during the years 1977, 1978,
1979, and 1980, and again during the
years 1987 and 1988, and also having
served as minority leader over a period
of 6 years, and having served in the
leadership in the Senate for 22 years,
including my stint as majority whip
and my stint as secretary of the Demo-
cratic Conference, I have had occasion
to note some very successful and out-
standing legislators. I would include
among the most outstanding of those
legislators Senator KENNEDY.

The late Senator Henry Jackson was
another one of the outstanding legisla-

tors with whom I served. He was re-
sponsible for bringing a great deal of
legislation to the floor dealing with en-
ergy, with the environment, and on
various and sundry other matters. He
was an outstanding legislator.

Senator KENNEDY is one who has
proved to be an outstanding chairman
of the committee. I think Senators will
agree with me in observing that when
Senator KENNEDY comes to the floor
with a bill, especially if it is a bill that
has been reported by his committee, a
committee which he chairs, or by a
committee on which he sits, he is al-
ways prepared. He has done his home-
work, and he makes a very forceful ex-
pression. He makes a very forceful ex-
pression of support of the managers of
the amendment thereon. He is a formi-
dable opponent of one who opposes a
bill. Senator KENNEDY brings to the
floor a formidable opponent of any Sen-
ators who offer amendments in opposi-
tion thereto. He is a well-rounded legis-
lator in that his experience, and his
knowledge of the subject matter of the
legislation which he promotes, is, in-
deed, remarkable. As far as I am con-
cerned, he is an outstanding legislator
in the 50 years in which I have served
in Congress.

Senator KENNEDY and I have not al-
ways been together on matters. We
have been opponents in some instances.
We have not necessarily, in the early
days, held each other in terms of en-
dearment.

But we have passed through those
years and in the subsequent years—es-
pecially in the years when I served as
majority leader, and the first time I
served as majority leader in 1977, dur-
ing those years, and in subsequent
years, Senator KENNEDY has been one
of my most supportive friends and fel-
low Senators. And I have counted his
support as invaluable, particularly
when I was majority leader. As the ma-
jority leader or the majority whip,
sometimes one looks around and won-
ders where the troops are. And there
are times when we look back over our
shoulders and find that the troops are
not necessarily there.

But Senator KENNEDY was always
very supportive of me. There were
times when he perhaps could not vote
with me or could not exactly support a
particular amendment of mine, but he
was always most courteous and most
considerate to me.

As we close the debate on this bill, I
want to say once more, as I have said
before, that Senator KENNEDY is a Sen-
ator who could well have graced the
Senate at any moment of the Senate’s
long history, dating back to March 4,
1789. He would have been a worthy pro-
tagonist or antagonist, whatever the
case might have been. I have learned to
respect him and appreciate him as the
years have come and gone. I have
learned to appreciate him and respect
him more and more.

So, Mr. President, I take this occa-
sion to thank Senator KENNEDY for his
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courtesies during this debate. He in-
vited me to testify before his Immigra-
tion Subcommittee last week. He vis-
ited my office several times over the
last 4 months to listen to my concerns.
He has always been very gracious to
me, and I thank him for that.

I thank the other proponents of this
legislation—Senator BROWNBACK, Sen-
ator KYL, and Senator FEINSTEIN. They
have all been very fine authors of
amendments. In particular, I think
with respect to this bill, they have
done an excellent job. They have been
very kind to me, and they have been
considerate. I want to take this occa-
sion to thank them for their work on
the bill. No one could be more patriotic
than these Senators. No one could pay
more attention to their duties in the
Senate, their duties to their constitu-
ents whom they represent.

This is a bill that may still have
some flaws in it. No piece of legisla-
tion, I would say, ever passes the Sen-
ate that is perfect, but they certainly
have done their best in trying to im-
prove it as we have gone along. I thank
them all for the courtesies they have
extended to me and the support they
have expressed for these amendments I
have offered.

So let me say, again, that with one of
these Senators I have served since No-
vember 1962. And Senator KENNEDY
well understands my interest in the in-
stitution of the Senate. To me, that is
why I am here today, because of my in-
terest in this institution and the Con-
stitution. That is why I am here. I did
not have to run last time to put bread
and butter on my table. I could have
retired and probably earned a bigger
check in retirement. Since I have been
paying into the retirement fund now
for 50 years, this year, I could probably
have earned a bigger check in retire-
ment than I will have earned as a Sen-
ator.

But I am here to defend this institu-
tion. That is the only reason I am here.
That is the only reason. I could have
been better off if I had retired. Perhaps
somebody would have had pity on me
and asked me to serve on some board,
and I could have raked in a little addi-
tional money. But that is neither here
nor there.

I chose to serve here. This has been
my career. I have loved this Senate
from the first day I walked into it. And
so I am proud to serve in it. The only
reason I am here is that I believe in the
Senate. I am not here because of any
particular legislation. As a matter of
fact, I am here because I love the Sen-
ate and want to do what I can to pre-
serve the Senate prerogatives.

I believe there are three separate and
distinct coordinate branches of Govern-
ment. I believe that the legislative
branch is the branch of the people. I
think it is the people’s branch. I be-
lieve that the Senate is the premier in-
stitution, the premier legislative insti-
tution—the U.S. Senate—in the world
today. And there have been many sen-
ates. Perhaps the next greatest of all
was the senate of the Roman people.

I am proud the people of West Vir-
ginia have seen fit to send me here, and
send me back from time to time, and
overlooked the warts and all in my
makeup, politically and otherwise. But
I reverence the Senate, honor it, and
respect all Members of the body. It
doesn’t make a difference whether they
are Republicans or Democrats or Inde-
pendents; I respect them. We may not
agree, but they are Senators. They are
my equal any day. They are entitled to
their viewpoint as much as I am enti-
tled to mine.

So having said that, let me say, far
too often Members of this body are
willing to give up their right to debate
and to amend legislation. I am pleased
that at least some public debate has
been generated on this bill and that the
right of Senators to offer amendments
was respected. I think the end product
is a better piece of legislation than it
was heretofore.

With regard to the amendment I of-
fered on the importation of goods, espe-
cially Chinese goods, that are made
using forced labor, I, of course, have
determined not to press to include that
amendment in this bill. But I continue
to believe that the Congress needs to
pass legislation to prevent goods made
in foreign prisons and detention camps
from crossing our borders. We also
have a responsibility to protect our
businesses from this unfair and rep-
rehensible trade practice. I expect to
raise the issue again at some point on
some bill because much more needs to
be done to discourage this blatant vio-
lation of our trade laws.

Senators should also be aware that
we still do not have a cost estimate of
this bill from the Congressional Budget
Office. The INS estimates that the bill
will cost $1 billion in the first year and
$3.2 billion over 3 years, but those esti-
mates likely underestimate the true
costs. It is very well to authorize these
funds—and I intend to vote for the
bill—but this bill will require the ap-
propriation of funds and the support of
its proponents, and the support of the
administration, for those appropria-
tions if its provisions are to be imple-
mented.

Again, I thank Senators KENNEDY,
BROWNBACK, FEINSTEIN, and KYL for
their interest in improving our Na-
tion’s border defenses. I thank them
and I love them. I salute them for the
work they have done in this respect. I
hope we can maintain the bipartisan
support we have seen on this bill when
it comes time to appropriate the funds
necessary to implement these provi-
sions.

Mr. President, with that, I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I
thank the Senator from West Virginia.
He is my friend. I know I really can
speak for all Members in saying he is
the defender of all of the constitutional
prerogatives of this great institution.
We have heard him speak this evening.

We have listened to that clear and
compelling voice tonight, as we have
heard it in defending the institution at
other times.

I am wondering if I could ask a spe-
cial favor of the Senator. He has been
extremely kind. But what we have not
heard tonight is the poem about the
ambulance in the valley. I know it is
late in the evening, but could the Sen-
ator—if we were to yield the Senator a
few more minutes—recite that poem?
Or would he prefer to wait for another
time? If he would prefer not to, I would
certainly understand.

Mr. BYRD. Mr. President, the distin-
guished Senator honors me by calling
on me to repeat the lines of the poem
by Joseph Malins titled ‘‘A Fence or an
Ambulance.’’ I am not sure I am really
up to it at this point in the day. I am
not sure I can do it on this short no-
tice, but I will certainly try. It will not
be the first time I have failed on a
poem. Occasionally I do fail.

Let me think for a minute. Perhaps I
could do that.

‘‘Twas a dangerous cliff, as they freely con-
fessed,

Though to walk near its crest was so pleas-
ant;

But over its terrible edge there had slipped
A duke and fall many a peasant.
So the people said something would have

to be done,
But their projects did not at all tally;

Some said, ‘‘Put a fence around the edge of
the cliff,’’

Some, ‘‘An ambulance down in the valley.’’
But the cry for the ambulance carried the

day,
For it spread through the neighboring city;
A fence may be useful or not, it is true,
But each heart became brimful of pity

For those who slipped over that dangerous
cliff;

And the dwellers in highway and alley
Gave pounds or gave pence, not to put up a

fence,
But an ambulance down in the valley.

‘‘For the cliff is all right, if you’re careful,’’
they said,

‘‘And, if folks even slip and are dropping,
It isn’t the slipping that hurts them so

much,
As the shock down below when they’re

stopping.’’
So day after day, as these mishaps occurred,

Quick forth would these rescuers sally
To pick up the victims who fell off the cliff,

With their ambulance down in the valley.
Then an old sage remarked: ‘‘It’s a marvel

to me
That people give far more attention

To repairing results than to stopping the
cause,

When they’d much better aim at preven-
tion.

Let us stop at its source all this mischief,’’
cried he,

‘‘Come, neighbors and friends, let us rally;
If the cliff we will fence we might almost dis-

pense
With the ambulance down in the valley.’’
‘‘Oh, he’s a fanatic,’’ the others rejoined,
‘‘Dispense with the ambulance? Never!

He’d dispense with all charities, too, if he
could;

No! No! We’ll support them forever.
Aren’t we picking up folks just as fast as

they fall?
And shall this man dictate to us? Shall he?

Why should people of sense stop to put up a
fence,
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While the ambulance works down in the

valley?’’
But a sensible few, who are practical too,

Will not bear with such nonsense much
longer;

They believe that prevention is better than
cure,

And their party will soon be the stronger.
Encourage them then, with your purse,

voice, and pen,
And while other philanthropists dally,

They will scorn all pretense and put up a
stout fence

On the cliff that hangs over the valley.
Better guide well the young than reclaim

them when old,
For the voice of true wisdom is calling,

‘‘To rescue the fallen is good, but ’tis best
To prevent other people from falling.’’

Better close up the source of temptation and
crime

Than deliver from dungeon or galley;
Better put a strong fence round the top of

the cliff
Than an ambulance down in the valley.’’

Mr. KENNEDY. Hear. Hear. I thank
the Senator.

Madam President, it is my under-
standing now that we will proceed to
three votes.

The PRESIDING OFFICER (Ms.
CANTWELL). The Senator is correct.

Mr. KENNEDY. The order of the
votes will be the two amendments of
the Senator from West Virginia in the
order in which they were offered.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. KENNEDY. I ask unanimous con-
sent that there be no intervening busi-
ness in between the votes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. I further ask unani-
mous consent that after the first vote,
the remaining two votes be 10 minutes
in duration.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. So that would in-
clude final passage; am I correct?

The PRESIDING OFFICER. The Sen-
ator is correct.

The Senator from Nevada.
UNANIMOUS CONSENT AGREEMENT—EXECUTIVE

CALENDAR

Mr. REID. Madam President, I ask
unanimous consent that following final
passage of H.R. 3525, the Senate then
proceed to executive session to con-
sider the following nomination: Cal-
endar No. 761, Legrome D. Davis to be
United States District Judge; that Sen-
ator SPECTER be recognized for up to 5
minutes, and the Senate then vote on
the nomination; the motion to recon-
sider be laid on the table, the President
be immediately notified of the Senate’s
action; that any statements thereon be
printed at the appropriate place in the
RECORD, and the Senate return to legis-
lative session, without any intervening
action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Madam President, I ask
unanimous consent to ask for the yeas
and nays on that nomination.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be.
The yeas and nays were ordered.
The PRESIDING OFFICER. The Sen-

ator from Kansas.
Mr. BROWNBACK. Madam President,

I ask unanimous consent to address the
body for 1 minute.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BROWNBACK. Madam President,
I note a word of thanks to Senator
BYRD. He has dealt with many of us for
some period of time on this particular
issue in some contentious situations.
He has dealt with us privately, pub-
licly, and in other forums. At the end
of the day, we do come out with a bet-
ter piece of legislation. For that I
thank the Senator. At the time, going
through it, I was not quite as thankful
for that.

He has done a service to the country.
And at the end of the day, we will have
a better piece of legislation. I thank
my colleagues, Senators KENNEDY,
KYL, and FEINSTEIN. Together we craft-
ed a good piece of legislation. I am
thankful to be a part of it. I think it
will be a very positive move for our
country.

I yield the floor.
VOTE ON AMENDMENT NO. 3161

The PRESIDING OFFICER. Under a
previous order, the question is on
agreeing to amendment No. 3161. The
yeas and nays have been ordered. The
clerk will call the roll.

The senior assistant bill clerk called
the roll.

Mr. REID. I announce that the Sen-
ator from Hawaii (Mr. INOUYE) and the
Senator from Nebraska (Mr. NELSON)
are necessarily absent.

Mr. LOTT. I announce that the Sen-
ator from Oklahoma (Mr. NICKLES) is
necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 97,
nays 0, as follows:

[Rollcall Vote No. 73 Leg.]

YEAS—97

Akaka
Allard
Allen
Baucus
Bayh
Bennett
Biden
Bingaman
Bond
Boxer
Breaux
Brownback
Bunning
Burns
Byrd
Campbell
Cantwell
Carnahan
Carper
Chafee
Cleland
Clinton
Cochran
Collins
Conrad

Corzine
Craig
Crapo
Daschle
Dayton
DeWine
Dodd
Domenici
Dorgan
Durbin
Edwards
Ensign
Enzi
Feingold
Feinstein
Fitzgerald
Frist
Graham
Gramm
Grassley
Gregg
Hagel
Harkin
Hatch
Helms

Hollings
Hutchinson
Hutchison
Inhofe
Jeffords
Johnson
Kennedy
Kerry
Kohl
Kyl
Landrieu
Leahy
Levin
Lieberman
Lincoln
Lott
Lugar
McCain
McConnell
Mikulski
Miller
Murkowski
Murray
Nelson (FL)
Reed

Reid
Roberts
Rockefeller
Santorum
Sarbanes
Schumer
Sessions
Shelby

Smith (NH)
Smith (OR)
Snowe
Specter
Stabenow
Stevens
Thomas
Thompson

Thurmond
Torricelli
Voinovich
Warner
Wellstone
Wyden

NOT VOTING—3

Inouye Nelson (NE) Nickles

The amendment (No. 3161) was agreed
to.

VOTE ON AMENDMENT NO. 3162

Ms. CANTWELL. The question is on
agreeing to amendment No. 3162.

The yeas and nays have been ordered.
The clerk will call the roll.
The assistant legislative clerk called

the roll.
Mr. REID. I announce that the Sen-

ator from Hawaii (Mr. INOUYE) and the
Senator from Nebraska (Mr. NELSON)
are necessarily absent.

Mr. LOTT. I announce that the Sen-
ator from Oklahoma (Mr. NICKLES) is
necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 97,
nays 0, as follows:

[Rollcall Vote No. 74 Leg.]
YEAS—97

Akaka
Allard
Allen
Baucus
Bayh
Bennett
Biden
Bingaman
Bond
Boxer
Breaux
Brownback
Bunning
Burns
Byrd
Campbell
Cantwell
Carnahan
Carper
Chafee
Cleland
Clinton
Cochran
Collins
Conrad
Corzine
Craig
Crapo
Daschle
Dayton
DeWine
Dodd
Domenici

Dorgan
Durbin
Edwards
Ensign
Enzi
Feingold
Feinstein
Fitzgerald
Frist
Graham
Gramm
Grassley
Gregg
Hagel
Harkin
Hatch
Helms
Hollings
Hutchinson
Hutchison
Inhofe
Jeffords
Johnson
Kennedy
Kerry
Kohl
Kyl
Landrieu
Leahy
Levin
Lieberman
Lincoln
Lott

Lugar
McCain
McConnell
Mikulski
Miller
Murkowski
Murray
Nelson (FL)
Reed
Reid
Roberts
Rockefeller
Santorum
Sarbanes
Schumer
Sessions
Shelby
Smith (NH)
Smith (OR)
Snowe
Specter
Stabenow
Stevens
Thomas
Thompson
Thurmond
Torricelli
Voinovich
Warner
Wellstone
Wyden

NOT VOTING—3

Inouye Nelson (NE) Nickles

The amendment (No. 3162) was agreed
to.

Mr. REID. Madam President, on the
previous vote, amendment No. 3161, I
move to reconsider the vote, and I
move to lay that motion on the table.

The motion to lay on the table was
agreed to.

Mr. REID. On this vote, I move to re-
consider the vote.

Mr. DORGAN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The
question is on the engrossment of the
amendments and third reading of the
bill.
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The amendments were ordered to be

engrossed and the bill to be read the
third time.

The bill was read the third time.
The PRESIDING OFFICER. The bill

having been read the third time, the
question is, Shall the bill pass?

The yeas and nays have been ordered.
The clerk will call the roll.

The legislative clerk called the roll.
Mr. REID. I announce that the Sen-

ator from Hawaii (Mr. INOUYE) and the
Senator frm Nebraska (Mr. NELSON) are
necessarily absent.

Mr. LOTT. I announce that the Sen-
ator from Oklahoma (Mr. NICKLES) is
necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 97,
nays 0, as follows:

[Rollcall Vote No. 75 Leg.]

YEAS—97

Akaka
Allard
Allen
Baucus
Bayh
Bennett
Biden
Bingaman
Bond
Boxer
Breaux
Brownback
Bunning
Burns
Byrd
Campbell
Cantwell
Carnahan
Carper
Chafee
Cleland
Clinton
Cochran
Collins
Conrad
Corzine
Craig
Crapo
Daschle
Dayton
DeWine
Dodd
Domenici

Dorgan
Durbin
Edwards
Ensign
Enzi
Feingold
Feinstein
Fitzgerald
Frist
Graham
Gramm
Grassley
Gregg
Hagel
Harkin
Hatch
Helms
Hollings
Hutchinson
Hutchison
Inhofe
Jeffords
Johnson
Kennedy
Kerry
Kohl
Kyl
Landrieu
Leahy
Levin
Lieberman
Lincoln
Lott

Lugar
McCain
McConnell
Mikulski
Miller
Murkowski
Murray
Nelson (FL)
Reed
Reid
Roberts
Rockefeller
Santorum
Sarbanes
Schumer
Sessions
Shelby
Smith (NH)
Smith (OR)
Snowe
Specter
Stabenow
Stevens
Thomas
Thompson
Thurmond
Torricelli
Voinovich
Warner
Wellstone
Wyden

NOT VOTING—3

Inouye Nelson (NE) Nickles

The bill (H.R. 3525), as amended, was
passed.

(The bill will be printed in a future
edition of the RECORD.)

Mr. REID. Mr. President, I move to
reconsider the vote.

Mr. KENNEDY. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. REID. Madam President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EXECUTIVE SESSION

NOMINATION OF LEGROME D.
DAVIS, OF PENNSYLVANIA TO
BE UNITED STATES DISTRICT
JUDGE FOR THE EASTERN DIS-
TRICT OF PENNSYLVANIA
The PRESIDING OFFICER. Under

the previous order, the Senate will go
into executive session.

The nomination will be stated.
The legislative clerk read the nomi-

nation of Legrome D. Davis, of Penn-
sylvania, to be United States District
Judge for the Eastern District of Penn-
sylvania.

Mr. LEAHY. Madam President, the
confirmation of Judge Legrome Davis
to the District Court for the Eastern
District of Pennsylvania will be the
17th judge confirmed since the begin-
ning of this session. Under Democratic
leadership, in less than 4 months the
Senate has confirmed as many judges
as were confirmed in all 12 months of
the 1996 session under Republican lead-
ership. In fact, included among the 17
judges whom we will have confirmed
since January this year are 2 judges to
our Courts of Appeals. That stands in
sharp contrast to the 1996 session in
which the Republican majority did not
allow even a single Court of Appeals
nominee to be confirmed—not one. I
submit that we have already done bet-
ter in less than 4 months than our
predecessors and critics did during the
entire 12 months of the 1996 session.

The confirmation of Judge Davis
today illustrates the progress being
made under Democratic leadership and
the fair and expeditious way in which
we have considered nominees. Judge
Legrome Davis was first nominated to
the position of U.S. District Court
Judge for the Eastern District of Penn-
sylvania by President Clinton on July
30, 1998. The Republican-controlled
Senate took no action on his nomina-
tion and it was returned to the Presi-
dent at the end of 1998. On January 26,
1999, President Clinton renominated
Judge Davis for the same vacancy. The
Senate again failed to hold a hearing
for Judge Davis and his nomination
was returned to the President on De-
cember 15, 2000, after 2 more years of
inaction in a second full Congress while
the Senate was controlled by a Repub-
lican majority. Under Republican lead-
ership, Judge Davis’ nomination lan-
guished before the Committee for 868
days without a hearing. Unfortunately,
Judge Davis was subjected to the kind
of inappropriate partisan rancor that
befell so many other nominees to the
district courts in Pennsylvania and to
the Third Circuit during the years Re-
publicans controlled the Senate. I want
to note emphatically, however, that I
know personally that the senior Sen-
ator from Pennsylvania, Mr. SPECTER,
supported Judge Davis’s nomination
and worked hard to get him a hearing
and a vote. The lack of Senate action
on Judge Davis’s initial nominations
are in no way attributable to a lack of

support from the senior Senator from
Pennsylvania. Far from it. In fact, I
give Senator SPECTER credit for get-
ting President Bush to renominate
Judge Davis earlier this year and want
to commend him publicly for all he has
done to support this nomination from
the outset.

This year we have moved expedi-
tiously to consider Judge Davis. Judge
Davis was nominated by President
Bush in late January 2002, the Com-
mittee received his ABA peer review on
March 12, he participated in a con-
firmation hearing the next week on
March 19, and he received a unanimous
vote by the Judiciary Committee on
April 11—less than 3 months after his
nomination, and less than 1 month
after his paperwork was completed.
The saga of Judge Davis recalls for us
so many nominees from the period of
January 1995 through July 10, 2001, who
never received a hearing or a vote and
who were the subject of secret anony-
mous holds by Republicans for reasons
that were never explained.

At Judge Davis’ recent confirmation
hearing Senator SANTORUM testified
that Judge Davis did not get a hearing
after President Clinton nominated him
because local Democrats objected. I
was the ranking Democrat on the Judi-
ciary Committee during those years
and never heard that before. My under-
standing at the time, from July 1998
until the end of 2000, was that Judge
Legrome Davis would have had the sup-
port of every Democrat on the Judici-
ary Committee and in the Senate. He
was not included in the May 2000 hear-
ing for a few other Pennsylvania nomi-
nees. His not being included was a part
of the discussion on the record, a dis-
cussion about unwillingness of some to
act on nominees in a presidential elec-
tion year although Senator SPECTER
emphasized his personal commitment
to supporting Judge Davis. Senator
HATCH never indicated to me that he
thought Democratic opposition was the
reason he could not include Judge
Legrome Davis in a hearing over those
3 years.

Judge Davis has served as a Judge on
the Court of Common Pleas in the
First Judicial District in Pennsylvania
for more than 13 years. Prior to serving
as a judge, he had an extensive career
litigating criminal cases in State
courts. He has participated in numer-
ous task forces and a variety of pro
bono projects aimed to improve the ju-
dicial system. He is well-qualified and
has broad bipartisan support. I know
that Judge Davis and his family are
glad that this day has finally arrived. I
expect that the people served by the
Eastern District of Pennsylvania will
be happy with the Senate’s action
today.

Judge Davis will be the 45th judicial
nominee to be confirmed since last
July when the Senate Judiciary Com-
mittee reorganized after the Senate
majority changed. With today’s vote on
Judge Davis, the Senate will confirm
its 45th judicial nominee in the less
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